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A Bill for an Act to amend laws, and deal with
transitional matters, in connection with the Fair
Work Act 2009 and for other purposes

The Parliament of Australia enacts:

1 Short title

This Act may be cited akti¢ Fair Work (Transitional Provisions
and Consequential Amendments) Act 2009

2 Commence ment

(1) Each provision of this Act specified in column 1 of the table
commences, or is taken to have commenced, in accordance with
column 2 of the table. Any othetatement in column 2 has effect
according to its terms.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Commencement information

Column 1

Column 2 Column 3

Provision(s)

Commencement Date/Details

1. Sectionsdlto 4

and anything in
this Act not

elsewhere coverel

by this table

The day on which this Aaeceives the
Royal Assent.

2. Scheduleg to
5

The day on which Pa@-4 of theFair Work
Act 2009commences.

3. Schedule, At the same time as the provision(s) cover
Partsl and 2 by table iten®.

4. Schedules, Immediately after theommence ment of
Part3 Part2-3 of theFair Work Act 2009

5. Schedule3 to

At the same time as the provision(s) cover

21 by table iten?.

6. Schedule2, At the same time as the provision(s) cover
items1to 90 by table iten?.

7. Schedul@?2, Immediately after the commence ment of tr
item 91 provisions covered by table ite®n

8. Schedulg2, At the same time as the provision(s) cover

items92to 627

by table iten?.

Note:

This table relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisions inserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column mée added to or
edited in any published version of this Act.

3 Schedule(s)

Each Act that is specified in a Schedule to this Act is amended or
repealed as set out in the applicable tems in the Schedule
concerned, and any other item in a Schedule oAbt has effect
according to its terms.

4 Regulations

The GovernotGeneral may make regulations prescribing matters:

2 Fair Work (Transitional Provisions and ConseqgtishAmendments) Bill 2009 No.

, 2009
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(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 1 Repeals

Schedule 10 Repeals

Workplace Relations Act 1996

1 Sections 3to 18
Repeal the sections.

2 Parts 2 to 23
Repeal the Parts.

3 Schedules 2t0 9
Repeal the Schedules.

4 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20a90.
, 2009
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Overarching Shedule about transitional matteBchedule 2
Interpretation of the transitional SchedulPsrt 1

Schedule 20 Overarching Schedule about
transitional matters

Part 10 Interpretation of the transitional Schedules

1 What are the transitional Schedules?

Thetransitional Schedulesre the following (including any regulations
made for the purposes of any of the following):

(a) this Schedule; and
(b) Schedule2 to 22, dher than:
() Part3 of Schedules; and
(i) Parts1, 2 and 3 of Schedule7; and
(i) ttems21 and 22 of Scheduls; and
(iv) Partsl to 8 of Schedul@?2.

2 Thedictionary
In the transitional Schedules:
AFPCS interaction rulessee subitem 22(4) &chedules.

agreemertbased transitional instrumensee subitem 2(5) of
Schedules.

applies in relation to a transitional instrument: see subitem 3(2) of
Schedules.

awardbased transitional instrumentsee subitem 2(5) of Sched®Be

bridging periodmeans the period:
(a) starting on the WR Act repeal day; and
(b) ending immediately before the FW (safety net provisions)
commencement day.

collective agreemerbased transitional instrumentsee subitem 2(5)
of Schedules.

conditional termination in relation to an individual agreemebtased
transitional instrument: see subitem 18(1) of Scheglule

continued AFPCS wages provisionsee subitem 5(1) of Sched@e
continued Schedulé: see subitem 1(1) of Sched&e.

continuing Schedules instruments seesubitem 1(2) of SchedulO.
covers

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about transitional matters
Part 1 Interpretation of the transitional Schedules

(a) inrelation to a transitional instrument: see subitem 3(1) of
Schedule3; and

(b) in relation to a transitional minimum wage instrument: see
item 6 of Schedul®.
enterprise awarebased instrumentsee subitem 2 of Schedule.
enterprise instrumentsee subitem 2(1) of Sched@e

enterprise instrument modernisation procesee subitem 4(1) of
Schedules.

enterprise preserved collective State agreemses subitem 2(3) of
Schedules.
FW Act see iten8 of ths Schedule.

FW (safety net provisions) commencementydaeans the day on
which Part2-2, 23 and 26 of the FW Act commence.

individual agreemertbased transitional instrumentsee subitem 2(5)
of Schedules.

instrument content rulessee subitem 4(2) @chedules.
instrument interaction rulessee subitem 5(2) of Sched®e

lodged
(a) in relation to a workplace agreeménieans lodged with the
Workplace Authority Director under secti@A4 of the WR
Act; and

(b) in relation to a variation of a workga agreemeét means
lodged with the Workplace Authority Director under
section346N or 377 of the WR Act, as the case may be; and

(c) in relation to a termination of a workplace agreedent
means lodged with the Workplace Authority Director under
section3890f the WR Act.

made

(a) in relation to a workplace agreemértias the meaning given
by sectior333 of theWR Act; and

(b) in relation to a variation of a workplace agreerdenas the
meaning given by secti®68 of the WR Act.

modern enterprise awardse subitem 4(2) of Schedute
modern enterprise awards objectiveee subitem 6(2) of Schede
modernisationrelated reduction in takehome pay

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20a90.
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Overarching Schedule about transitional matt8chedule 2
Interpretation of the transitional SchedulPsrt 1

(a) in relation to the PaitOA award modernisation procéssee
subitems 8(3) and (4) of Schedéleand

(b) in relation to the enterprise instrument modernisation
proces8 see subitem 11(3) of Schedle

modify includes make additions, omissions and substitutions.

Part10A award modernisation processee subitem 2(1) of
Schedules.

part of a single enterprig: see subitem 3(4) of Schedéle
single enterprisesee iten8 of Schedule.

take-home pay see subitem 8(2) of Sched@@nd subitem 11(2) of
Schedulés.

take-home pay ordersee subitems 9(1) and (2) of Schedidand
subitem 12(1) of Schedu&

this Actincludes the regulations.

transitional APCS see subitem 5(3) of Sched@e

transitional default casual loadingsee subitem 5(3) of Sched@e
transitional instrument see subitems 2(3) and (4) of Schedule

transitional minimum wage instrumentsee subitem 5(3) of
ScheduleS.

transitional national minimum wage ordersee subitem 12(2) of
Schedule9.

transitional Schedulessee iterml of this Schedule.
transitional special FMW see subitem 5(3) of Scheddle
transitional standard FMW see subiter(3) of Schedul®.

unlodged collective agreementeans a collective agreement that, as at
the WR Act repeal day, has not been lodged.

unlodged terminationin relation to a workplace agreement, means a
termination of a workplace agreement approved imatzmnce with
section386 of the WR Act, but not lodged as at the WR Act repeal day.

unlodged variation in relation to a workplace agreement, means a
variation of the workplace agreement under Dividlarf Part8 of the
WR Act approved in accordance wghction373 of the WR Act, but
not lodged as at the WR Act repeal day.

workplace agreement that operates from approwadans a workplace
agreement to which Subdivision C of DivisibA of Part8 of the WR
Act applies (see subsection 346K (1) of that Act).

Fair Work (Transitonal Provisions and Consequential Amendments) Bill 2008lo. , 2009
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Schedule 20verarching Schedule about transitional matters
Part 1 Interpretation of the transitional Schedules

WR Act see iten8 of this Schedule.
WR Act instrumentsee subitem 2(2) of Schedude
WR Act repeaimeans the commencementSifhedulel.

WR Act repeal dayneans the day on which the WR Act repeal
commences.

3 Meaning of WR Act and FW Act

(1)

(2)

3)

(4)
Q)

Meaning of WR Act

WR Actmeans th&Vorkplace Relations Act 199éd, unless the
contrary intention appears, means that Act as in force immediately
before the WR Act repeal day.

Unless a contrary intention appears, a reference to the WR Act, or to a
provision or povisions of the WR Act, includes a reference to
regulations made for the purposes of the WR Act, or for the purposes of
the provision or provisions of the WR Act.

If an item of the transitional Schedules provides for the WR Act, or a
provision or prowsions of the WR Act, to continue to apply on and after
the WR Act repeal day (or during the bridging period), the WR Act, or
the provision or provisions, continue to so apply despite the WR Act
repeal.

Meaning of FW Act
FW Act means th&air Work Act2009

Unless a contrary intention appears, a reference to the FW Act, or to a
provision or provisions of the FW Act, includes a reference to
regulations made for the purposes of the FW Act, or for the purposes of
the provision or provisions of the FWcA

4 Expressions defined in the WR Act or the FW Act

(1)

Unless a contrary intention appears:

(a) expressions used in a transitional Schethde were defined
in the WR Act (other than Scheddldo that Act) have the
same meanings in that transitioSghedule as they had in
that Act; and

, 2009

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20a90.



w N

© 0o ~N O O b

10
11

12

13

14
15
16
17
18
19

20
21
22

23

24

25
26
27
28

29
30
31

32
33

Overarching Schedule about transitional matt8chedule 2
Interpretation of the transitional SchedulPsrt 1

(2)

3)

(4)

(b) expressions used in a transitional Schedule that are defined in
the FW Act have the same meanings in that transitional
Schedule as they have in that Act.

(a) a provision of a transitional Scheduises a expression
defined in both the WR Act and the FW Act; and

(b) it is clear from the context of the provision which of those
meanings is intended to apply in that provision;

the expression has that meaning.

The regulations may define, or clarify theaming of, an expression
used in a transitional Schedule.

This item does not apply to expressions defined in &em

5 Provisions that apply repealed provisions of the WR Act

(1)

(2)

If a provision of a transitional Schedule provides for provisions (the
applied WR Act provisionsof the WR Act to applpn andafter the

WR Act repeal day, any other provisions of the WR Act, and any
regulations or other instruments made under that Act, that are necessary
for the effectual operation of the applied WR Act [sons also apply

on and after that day

This item has effect:

(a) subject to a contrary intention in a provision of a transitional
Schedule; and

(b) subject to the regulations.

6 Effect of Part 21 of the WR Act to be taken into account

1)

Note:

(2)

To avoiddoubt, in interpreting provisions of the transitional Schedules,
the effect on the WR Act of Pa2il of that Act (which deals with

matters referred by Victoria) before the WR Act repeal day is to be
taken into account.

For example, a reference intgclule3 to a workplace agreement includes a reference
to a workplace agreement made under Bart the WR Act, as that Part had effect
because of Pag1l.

If a provision of the transitional Schedules provides for the application
or continued applicatn of provisions of the WR Act on and after the

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about transitdmatters
Part 1 Interpretation of the transitional Schedules

WR Act repeal day, those provisions also have the effect they would
have if Parl of that Act were still in force.

Note: For example, iten2 of Scheduld provides for the continued application during the
bridging period of Division8, 4, 5 and 6 of Pait of the WR Act. The continued
application of those Divisions also includes the extended effect those Divisions would
have if Par21 were still in force.

3 This item has effect:
(a) subject to a contrg intention; and
(b) subject to the regulations.

10 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
, 2009
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Overarching Schedule about transitional matt8chedule 2
Regulations about transitional mattdPart 2

Part 20 Regulations about transitional matters

7 General power for regulations to deal with transitional
matters

D The regulations may make provisions of a transitional, application or
saving nature imelation to any of the following:
(a) the transition from the regime provided for by the old WR
Act (and any Acts that amended that Act) to the regime
provided for by the FW Act;
(b) the amendments and repeals made by the Schedules to this
Act.

2 Without limiting subitem(1), regulations made for the purpose of that
subitem may do any of the following:

(a) modify provisions of the FW Act, or provide for the
application (with or without modifications) of provisions of
the FW Act to matters to which thevould otherwise not
apply;

(b) provide for the application (with or without modifications) of
provisions of the WR Aabn andafter the WR Act repeal
day.

8 Regulations relating to matters dealt with in the transitional
Schedules

1) The regulations mamodify provisions of the transitional Schedules.

2 If a provision of a transitional Schedule provides for repealed provisions
of the WR Act to applpn andafter the WR Act repeal day, the
regulations may:

(a) modify the provisions; or
(b) make otheprovision relating to the application of the
provisions.

3 If a provision of a transitional Schedule provides for provisions of the
FW Act to apply in relation to matters to which they would otherwise
not apply, the regulations may:

(a) modify the provsions; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
11
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Schedule 20verarching Schedule about transitional matters
Part 2 Regulations about transitional matters

(4)

(5)

(b) make other provision relating to the application of the
provisions.

The regulations may make other provision in relation to the matters
dealt with in the transitional Schedules.

The transitional Schedules have effect subject toatgns made for
any of the purposes of this item.

9 Limitation on power to make regulations

1)

(2)

3)

The regulations must not:

(a) modify provisions of Pard-4 of the FW Act (which deals
with right of entry); or

(b) modify provisions of the transitional Bedules that deal with
right of entry.

The regulations must not confer compliance powers on an inspector that
are additional to the compliance powers under Barof the FW Act.

This item has effect despite temsand 8.

10 Other general provisions about regulations

(1)

(2

3

This item applies to regulations made for the purpose of any of the
provisions of the transitional Schedules (including this Part).

Despite subsection 12(2) of thegislative Instruments Act 20@3d
subject tosubitem(3), regulations may be expressed to take effect from
a date before the regulations aggistered under that Act.

If:

(a) regulations arexpressed to take effect from a date (the
registration dat@ before the regulations are registered under
the Legislaive Instruments Act 200and

(b) a personengaged in conduct before the registration date; and

(c) but for the retrospetive effect of the regulationshe conduct
would not have contravened a provision of:

() the WR Act (as it continues to appigcaise ofthis
Act); or

(i) this Act; or
(ii) the FW Act;

12
, 2009

Fair Work (Transitional Provisions and Consequential Amendmerit)@9  No.
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Overarching Schedule about transitional matt8chedule 2
Regulations about transitional mattdPart 2

then a court must not convict the person of an offence, or order the

person to pay a pecuniary penalty, in relation to the conduct on the
grounds that it contravened a provision of any of thoss.Act

4 The provisions of the transitional Schedules (including this Part) that
provide for regulations to deal with matters do not limit each other.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 20verarching Schedule about tsitional matters
Part 3 Conduct before WR Act repeal day etc.

Part 30 Conduct before WR Act repeal day etc.

11 Conduct before repeald WR Act continues to apply

1)

Note:

(2)

(3)

Note:

The WR Act continues to apply, on and after the WR Act repeal day, in
relation to conduct that occurred before the WR Act repeal day.

For continuation and cessation of WR Act bodies and offices on and after the WR Act
repeal day, see itemof Scheduld8.

To avoid doubt, the WR Act continues to apply, on and after the WR
Act repeal day, in relation to orders made under thatiiduding as it
continues to apply undsubitem(1).

Subitemg(1) and (2) apply subject to this Act.

For the pysoses of transition from the WR Act to the FW Ad, other provisions of this
Act:

(€)] modify or exclude the operation of the WR Act as it continues to
apply undesubitem(1); and

(b) provide for the continued operation of the WR Act (including in
modifiedform) in relation to conduct that occusa orafter the
WR Act repeal day.

12 FWA to take over some processes

1)

On and after the WR Act repeal day:

(a) an application that could have been made to any of the

following because of iterhl may be made gnto FWA:
() the Commission;

(i) the President;
(i) a member of the Commission;
(v) a Registrar; and

(b) an appeal to the Commission that could have been instituted

because of iterhl may be instituted only as an appeal to
FWA; and

(c) a procesghowever described) that could have been initiated
by the Commission on its own motion because of tdm
may be initiated only by FWA; and

(d) a matter that could have been referred to the Commission
under sectiod6PW of theHuman Rights and Equal

14
, 2009
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Overarching Schedule about transitional matt8chedule 2
Conduct before WR Act repeal day eteart 3

Oppatunity Commission Act 1986ecause of iterhl is to
be referred only to FWA.

2 For the purposes afubitem(1), a law of the Commonwealth that
relates to an application, appeal, process or matter referred to in that
subitem is to be read:

(a) as if a eference to a WR Act body or WR Act office were a
reference to FWA, as necessary; and

(b) with any other necessary modifications.
Note: ForWR Act bodyandWR Act office see subitem 7(1) of Schedul8.

3 Subitemg1) and (2) apply subject to this Act.

13 Regulationsd conduct before repeal

The regulations may do one or more of the following:
(a) modify the operation of the WR Act as it applies under
iteml11;
(b) provide for any other matter that, because of tdmcould
have been dealt with by a WRcbody or a person holding a
WR Act office to be dealt with by FWA, or by FWA only.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 2008o0. , 2009
15



Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 1 Preliminary

Schedule 30 Continued existence of awards,
workplace agreements and certain
other WR Act instruments

Part 10 Preliminary

1 Meanings of employee and employer
In this Schedle,employeeandemployerhave their ordinary meanings.

16 Fair Work (Transitional Provisions and Consequentiah@dments) Bill 2009 No.
, 2009
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Continued existence of awards, workplace agreements and certain other WR Act
instrumentsSchedule 3
Continued exstence of WR Act instruments as transitional instrunieats2

Part 20 Continued existence of WR Act instruments
as transitional instruments

2 WR Act instruments that continue in existence as
transitional instruments

(D Each WR Act instrument (sesbitem(2)) that becomes a transitional
instrument (seeubitemg3) and (4)) continues in existence in
accordance with this Schedule from when it becomes a transitional
instrument, despite the WR Act repeal.

Note: In addition to provisions of this Schedule, thddaiing other provisions affect the
continued existence of transitional instruments:

@ Part2 of Schedul®& (which deals with the WR Act award
modernisation process);
(b) Division 2 of Part2 of Schedul® (which deals with the

enterprise instrument moghésation process);

(c) Schedule8 (which deals with workplace agreements and
workplace determinations made under the WR Act, including the
making of ITEAs during the bridging period);

(d) Schedulell (which deals with transfer of business);
(e) Part3 of hedule2 (which deals with conduct before the WR
Act repeal day).
2 Each of the following instruments iSVER Act instrument

(a) an award;

(b) a notional agreement preserving State awards;

(c) a workplace agreement;

(d) a workplace determination;

(e) a preserved State agreement;

(H an AWA,

(g) a prereform certified agreement;

(h) a prereform AWA,

() anold IR agreement;

() a sectiorl70MX award.

Note 1: Workplace agreements are either collective agreements or ITEAS.

Note 2: Preserved Statagreements are either preserved collective State agreements or
preserved individual State agreements.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
17



AW NP

© 00 ~N O O

10
11

12
13
14
15

16
17
18

19

20
21

22
23
24
25
26
27
28
29
30
31
32

33
34
35

36
37
38

Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 2 Continued existence of WR Act instruments as transition&iingnts

Note 3: For transitional provisions relating to Divisi@wof Part7 of the WR Act (which deals
with wages)see Schedul@.

Note 4: For transitional pavisions relating to Scheduteto the WR Act (which deals with
transitional awards etc.), see Scheddle

3 The following WR Act instruments becorransitional instrumentson
the WR Act repeal day:
(a) each WR Act instrument that was in operation édiately
before the WR Act repeal day;

(b) each workplace agreement or workplace determinatate
before the WR Act repeal ddoyt that had not yet come into
operation by that day;

(c) any other WR Act instrument that, although not in operation
immedigely before the WR Act repeal day, could come into
operation after that day because of an instrument interaction
rule.

4 If an ITEA is made during the bridging period under Divisibof
Part2 of Schedule3, the ITEA becomes taansitional instrumentwhen
it is made.

(5) Transitional instruments are classified as follows:

(a) awards, and notional agreements preserving State awards, are
awardbased transitional instruments

(b) all other kinds of transitional instruments are
agreemembased transitionalnstruments

(c) agreemenbased transitional instruments of the following
kinds arecollective agreemerbased transitional
instruments
() collective agreements;
(i) workplace determinations;
(i) preserved collective State agreements;
(iv) prereform certified agreements;
(v) old IR agreements;
(vi) sectionl70MX awards;

(d) agreemenbased transitional instruments of the following
kinds areindividual agreementbased transitional
instruments

() ITEAS;
(i) preserved individual State agments;
(i) AWAs;

18 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(v) prereform AWAs.

3 The employees, employers etc. who are covered by a

1)

Note 1:

Note 2:

(2)

Note:

3)

Note:

(4)

transitional instrument and to whom it applies

A transitional instrumentoversthe same employees, employers and
any other persons that it would have eé@d (however described in the
instrument or WR Act) if the WR Act had continued in operation.

The expressionoversis used to indicate the range of employees, employers etc. to
whom the instrument potentialgpplies(seesubitem(2)). The emploges, employers
etc. who are within this range will depend on terms of the instrument, and on any
relevant provisions of the WR Act.

Depending on the terms of a transitional instrument and any relevant provisions ofthe
WR Act, t he iragsnay exters botpé@ople whobhe@mme employees after
the instrument becomes a transitional instrument.

A transitional instrumerappliesto the same employees, employers and
any other persons the instrument covers as would, if the WR Act had
continuedin operation, have been:

(a) required by the WR Act to comply with terms of the
instrument; or

(b) entitled under the WR Act to enforce terms of the instrument.

The expressioappliesis used to indicate the range of employees, employers etc. who
are required to comply with, or can enforce, the terms of a transitional instrument.

However, @ awardbasedransitionalinstrument does not apply to an
employee (or to an employer, or an employee organisation, in relation
to the employee) at a time @i the employee is a high income
employee (see secti@29 of the FW Act).

Item 35 deals with the application of secti8®9 of the FW Act to awartased
transitionalinstruments.

This item has effect subject to:

(a) the instrument interactiomles (see iterd); and

(b) the variation or termination of transitional instruments as
referred to in iten®;

(c) Division 2 of Part5 (which deals with interaction between
transitional instruments and FW Act modern awards,
workplace determinations andterprise agreements); and

(d) Schedulell (which deals with transfer of business); and

(e) Part3 of Schedule (which deals with conduct before the
WR Act repeal day).

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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4 Transitional instruments continue to be subject to the same
instrument content rules

Q) The same instrument content rules that applied in relation to WR Act
instruments of a particular kind immediately before the WR Act repeal
day continue to apply in relation to instruments of that kind that become
transitional instruments.

Note:  Cettain instrument content rules relating to the standognof employees do not

continue to apply in relation to WR Act instruments that become transitional
instruments (see iteof Scheduld5).

2 Instrument content rulesare provisions of a law of ¢h
Commonwealth, as in force immediately before the WR Act repeal day,
of any of the following kinds:

(a) provisions about what may, must or must not be included in
an instrument;

(b) provisions to the effect that a particular term of an instrument
is of no effect (however described):

() either completely or to a limited extent; and
(i) either permanently or for a limited period;

(c) provisions to the effect that a particular term is taken to be
included in an instrument.

Note: Most of the instrumentontent rules were in the WR Act.

5 Transitional instruments continue to be subject to the same
instrument interaction rules

1) The same instrument interaction rules that applied in relation to WR Act
instruments of a particular kind immediately befdre WR Act repeal
day continue to apply in relation to instruments of that kind that become
transitional instruments.

2 Instrument interaction rulesare provisions of a law of the
Commonwealth, as in force immediately before the WR Act repeal day,
the efect of which is that:

(a) one instrument has priority over, or excludes, another
instrument:
() either completely or to a particular extent; and
(i) either permanently or for a particular period; or

(b) one instrument ceases to operate because tifeano
instrument:

20 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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() either completely or to a particular extent; and
(i) either permanently or for a particular period.

Note: Most of the instrument interaction rules were in the WR Act.

6 References in transitional instruments to the Australian
Industrial Relations Commission etc.

Q) If a provision of a transitional instrument confers a power or function on
the Australian Industrial Relations Commission, that provision has
effect on and after the WR Act repeal day as if references in it to the
Commission were instead references to FWA.

2 If a provision of a transitional instrument confers a power or function on
the Industrial Registrar or a Deputy Industrial Registrar, that provision
has effect on and after the WR Act repeal day as if referenide the
Industrial Registrar or a Deputy Industrial Registrar were instead
references to the General Manager of FWA.

3 This item has effect subject to:
(a) a contrary intention in this Act; and
(b) the regulations.

7 No loss of accrued rights or liabilities when transitional
instrument terminates or ceases to apply

D If a transitional instrument terminates, or ceases to apply in relation to a
person, that does not affect:

(a) any right or liability that a person acquired, accrued or
incurred befoe the transitional instrument terminated or
ceased to apply; or

(b) any investigation, legal proceeding or remedy in respect of
any such right or liability.

2 Any such investigation, legal proceeding or remedy may be instituted,
continued or enforced #ghe transitional instrument had not
terminated or ceased to apply.

3 This item has effect subject to a contrary intention in this Act or in the
FW Act.

8 Certain transitional instruments displace certain
Commonwealth laws

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 2 Continued existence of WR Attstruments as transitional instruments

(1)

(2)

3)

(4)

To the extent of any @onsistency, the following transitional
instruments displace prescribed conditions of employment specified in a
Commonwealth law that is prescribed by the regulations:

(a) a workplace agreement;

(b) a prereform certified agreement;

(c) an AWA;

(d) a pe-reform AWA.

In subitem(1):

Commonwealth lawmeans an Act or any regulations or other
instrument made under an Act.

prescribed conditionsneans conditions that are identified by the
regulations.

If, immmediately before the WR Act repeal dayguations made under
section350 of the WR Act, or that continued to apply under subclause
2(2) or 17(2) of Schedulé tothe WR Act:
(a) identified a condition as a prescribed condition in relation to
an instrument referred to paragrapt{1)(a), (b), ¢) or (d);
or
(b) prescribed an Act or any regulations or other instrument
made under an Act as a Commonwealth law in relation to
such an instrument;

those regulations continue to have effect on and after that day as if
made for the purposes of this item.

Subitem(3) has effect subject to any regulations made for the purposes
of subitem(1) or (2).

22
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Part 30 Variation and termination of transitional
iInstruments

9 Transitional instruments can only be varied or terminated
in limited circumstances

(D A transttional instrument cannot be varied except under:
(a) a provision of this Part or the regulations; or

(b) item26 (which deals with resolving difficulties with the
interaction between transitional instruments and the National
Employment Standardsjr

(c) Part2 of Schedulé (which deals with the WR Act award
modernisation process); or

(d) Division 2 of Part2 of Schedules (which deals with the
enterprise instrument modernisation process); or

(e) Schedule8 (which deals with workplace agreemeautsl
workplace determinations made under the WR Act); or

() Schedulell (which deals with transfer of business); or

(g) Part3 of Schedul& (which deals with conduct before the
WR Act repeal day).

(2 A transitional instrument cannot be terminatedatherwise brought to
an end) except under:

(a) a provision of this Part or the regulations; or
(b) Part2 of Schedulé; or

(c) Division 2 of Part2 of Schedules; or

(d) Schedule; or

(e) Schedulell; or

() Part3 of Schedule.

Note:  The referenes inparagraphg¢l)(a) and (2)(a) to a provision of this Part or the
regulations includes a reference to a provision of the WR Act or the FW Act as it
applies because of a provision of this Part.

10 All kinds of transitional instrument: variation to remove
ambiguities etc.

Q) On application by a person covered by a transitional instrument, FWA
may make a determination varying the instrument:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Note:

(2)

(a) to remove an ambiguity or uncertainty in the instrument; or

(b) to resolve an uncertainty or difficulty réilag to the
interaction between the instrument and a modern award; or
(c) to remove terms that are inconsistent with Bélrtof the FW

Act (which deals with general protections), or to vary terms
to make them consistent with that Part.

For variation of a transitional instrument to resolve an uncertainty or difficulty relating
to the interaction between the instrument and the National Employment Standards, see
item 26.

A variation of a transitional instrument operates from the day specified
in the determination, which may be a day before the determination is
made.

11 All kinds of transitional instrument: variation on referral

1)

(2)

3)

by HREOC

This item applies if a transitional instrument is referred to FWA under
sectiord6PW of theHuman Rights an@qual Opportunity Commission
Act 1986(which deals with discriminatory industrial instruments).

If the instrument is an awadsthsed transitional instrument, sectiBi
of the FW Act applies in relation to the referral of the instrument as if
the instument were a modern award.

If the transitional instrument is an agreembeased transitional
instrument, sectio@18 of the FW Act applies in relation to the referral
of the instrument as if the instrument were an enterprise agreement.

12 Awards: continued application of WR Act provisions

about variation and revocation

Q) Subject to this item, Divisions (other than subsections 554(1) to (4))
and 6 of Parl0 of the WR Act continue to apply on and after the WR
Act repeal day in relation to transit@hinstruments that are awards as
if references to the Commission were instead references to FWA.

Note: Items10 and 11 apply instead of subsections 554(1) to (4) of the WR Act.

(2 FWA must perform its powers and functions under DivisBm@sd 6 in
a waythat furthers the objects of P4fi of the WR Act.

3 An award cannot be varied or revoked under Divisiam 6 after the
end of the bridging period, except as follows:

24 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(a) an award can be varied after the end of the bridging period
under sectiod530f the WR Act;

(b) an award can be varied or revoked after the end of the
bridging period as a result of FWA continuing to deal with a
matter that it was dealing with before the end of the bridging
period.

13 Pre-reform certified agreements: continued application of

(1)

Note:

(2)

WR Act provisions about variation

Subject to this item, clauszA of Schedule? to the WR Act continues

to apply on and after the WR Act repeal day in relation to transitional
instruments that are preform certified agreements as if nefeces to
the Commission were instead references to FWA.

This subitem has effect subject to Padf Schedul® (which deals with conduct before
the WR Act repeal day).

An application under clauszA cannot be made after the end of the
bridging period.

14 Preserved collective State agreements: continued

(1)

Note:

(2)

application of WR Act provisions about variation

Subject to this item, clauskbA of Schedule to the WR Act continues

to apply on and after the WR Act repeal day in relation to transitional
instruments that are preserved State agreements as if references to the
Commission were instead references to FWA.

This subitem has effect subject to Padf Schedul® (which deals with conduct before
the WR Act repeal day).

An application uder clausel6A cannot be made after the end of the
bridging period.

15 Collective agreement-based transitional instruments:

termination by agreement

Subdivision C of Divisior¥ of Part2-4 of the FW Act (which deals

with termination of enterprise agreenghby employers and employees)
applies in relation to a collective agreembated transitional
instrument as if a reference to an enterprise agreement included a
reference to a collective agreeméaised transitional instrument.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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16 Collective agreement-based transitional instruments:

1)

(2)

termination by FWA

Subdivision D of Division7 of Pari2-4 of the FW Act (which deals
with termination of enterprise agreements after their nominal expiry
date) applies in relation to a collective agreentizrsed transnal
instrument as if a reference to an enterprise agreement included a
reference to a collective agreeméassed transitional instrument.

For the purpose of the application of Subdivision D to an old IR
agreement, the agr e esrafemtobetherrmmi nal
of the period of the agreement.

17 Individual agreement-based transitional instruments:

(1)

(2)
3)

(4)

termination by agreement

The employee and employer covered by an individual agredmsat
transitional instrument may make a written agreengatermination
agreemeni to terminate the agreement in accordance with the
following requirements:
(a) the termination agreement must be signed by the employee
and the employer;
(b) if the employee is under 18, it must also be signed by a
parent orguardian of the employee;

(c) the signatures must be witnessed.
The termination has no effect unless it has been approved by FWA.

The employer or employee may apply to FWA for approval of the
termination agreement. The application must be made:

(a) within 14 days after the termination agreement was made; or

(b) if in all the circumstances FWA considers it fair to extend
that perio@ within such further period as FWA allows.

If an application for FWA to approve the termination agreement is
madeundersubitem(3), FWA must approve the termination of the
instrument if:
(a) FWA is satisfied that the requirementssobitem(1) have
been complied with; and
(b) FWA is satisfied that there are no other reasonable grounds
for believing that the empjee has not agreed to the
termination.

26
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()

If the termination is approved undaubitem(4), the termination
operates from the day specified in the decision to approve the
termination.

18 Individual agreement-based transitional instruments:

(1)

(2)

3)

(4)

(5)

(6)

Note 1:
Note 2:

(7)

termination conditional on enterprise agreement

This item provides for the making of an instrumentd@aditional
termination) that will have the effect of terminating an individual
agreemenbased transitional instrument if:
(a) an enterprise agreement (fr@posed enterprise agreement
is made that covers the employee and the employer; and

(b) the proposed enterprise agreement comes into operation.

If the transitional instrument has not passed its nominal expiry date, the
conditional termination must be aiten agreement signed by the
employer and the employee. The signatures must be withessed.

If the transitional instrument has passed its nominal expiry date, the
conditional termination must be in writing and signed either by the
employee or the empley. The signature must be witnessed.

If the conditional termination is signed by the employee, and the
employee is under 18, it must also be signed by a parent or guardian of
the employee.

Any other requirements of the regulations relating to ¢ienf content
or making of the conditional termination must also be complied with.

The employer must give the employee a copy of the conditional
termination if:

(a) the conditional termination is an agreement signed by the
employee and the employerttre circumstances covered by
subitem(2); or

(b) the conditional termination is signed by the employer in the
circumstances covered bybitem(3).

For compliance with this obligation, see subitem 3(1) of Schetfule
Failure to comply wih this obligation does not affect the operatiosabitem(8).
The conditional termination must accompany any application to FWA

for approval of the proposed enterprise agreement under s&8Siaf
the FW Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Note 1: For compliance with this oblig@n, see subitem 3(2) of Scheddle.

Note 2: Failure to comply with this obligation does not affect the operaticubitem(8), or
the validity of an approval by FWA of the proposed enterprise agreement.

(8) If the requirements dfubitemg(2) to (5) lave been complied with in
relation to the conditional termination, the transitional instrument
terminates when the proposed enterprise agreement comes into
operation.

19 Individual agreement-based transitional instruments:
unil ateral ter misapptovabn wi th FWADO

Q) This item applies to an employer or employee:

(a) to whom an individual agreemebésed transitional
instrument that has passed its hominal expiry date applies;
and

(b) who wants to terminate the transitional instrument.

2 The employer nemployee may:
(a) make a written declaration that identifies the transitional
instrument and that states that the employer or employee
wants to terminate the transitional instrument; and

(b) apply to FWA for the approval of the termination.

3 The emjpyer or employee cannot make an application as mentioned in
paragrapt{2)(b) unless, at least 14 days before the day on which the
application is made, the employer or employee gives the other of them a
notice complying with the following requirements:

(a) the notice must identify the transitional instrument;

(b) the notice must state that the employer or employee intends
to apply to FWA for approval of the termination of the
instrument;

(c) the notice must state that, if FWA approves the termination,
the transitional instrument will terminate on the 90th day
after the day on which FWA makes the approval decision;

(d) if the notice is given by the employer:

() the notice must state whether, if the instrument
terminates during the bridging period, omenwre
redundancy provisions in the instrument will continue to
apply to the employee as provided for by it88pand

(i if one or more redundancy provisions in the instrument
will so continue to apply to the employ@&e¢he notice

28 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20080.
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(4)

()

must include or be accgranied by a copy of the
provision or provisions;
(e) the notice must comply with any other requirements of the
regulations.

FWA must approve the termination if FWA is satisfied that:
(a) the transitional instrument applies to the employer and the
empoyee; and
(b) the requirements afubitemg2) and (3) have been complied
with.

If FWA approves the termination, the transitional instrument terminates
on the 90th day after the day on which FWA makes the approval
decision.

20 Sunsetting rules for various transitional instruments

1)

(2)

3)

(4)

Notional agreements preserving State awards

A notional agreement preserving State awards (other than a notional
agreement that is an enterprise instrument) terminates:

(a) on the 4th anniversary of the FW (safety netjsrions)
commencement day; or

(b) if the regulations prescribe a later dagn that later day.

Division 3 pre-reform certified agreements

If the employer in relation to a Divisid® prereform certified
agreement is not a national system employeragiieement terminates
on the earlier of the following:
(a) 27 March 2011,
(b) when both of the following conditions are satisfied:
() the agreement has passed its nominal expiry date;
(i) it has been replaced by a State employment agreement.

However, if the employer becomes a national system employer before
27 March 2011subitem(2) does not apply after that time.

Old IR agreements

If the employer in relation to an old IR agreement is not a national
system employer, the agreement terminatethe earlier of the
following:

Fair Work (Trandtional Provisions and Consequential Amendments) Bill 200dNo.  , 2009
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()

(6)

(7)

(a) 27 March 2011;
(b) when it has been replaced by a State employment agreement.

However, if the employer becomes a national system employer before
27 March 2011subitem(4) does not apply after that time.

Section 170MX awards

If:

(a) the employer in relation to a sectibdOMX award is not a
national system employer; and

(b) the sectiorl70MX award:
() was in force just before 2Warch 2006; or
(i) was made on or after that day because of ®aft
Scheduler to the WR Act;
the award terminates on the earlier of the following:
(c) 27 March 2011,
(d) when it has been replaced by a State employment agreement.

However, if the employer becomes a national system employer before
27 March 2011subitem(6) dees not apply after that time.

21 Effect of termination

If a transitional instrument terminates, it ceases to cover (and can never
again cover) any employees, employers or other persons.

30
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Part 40 Transitional instruments and the Australian

Fair Pay and Conditions Standard

22 Same AFPCS interaction rules continue to apply

(1)

Note 1:

Note2:

(2)

Note:

3)

(4)

Note:

Subject to this item, the same AFPCS interaction rules that applied in
relation to WR Act instruments of a particular kind immediately before
the WR Act repeal day continue to applydtation to instruments of

that kind that become transitional instruments.

Schedulet provides for the continued application of the Australian Fair Pay and
Conditions Standard (other than minimum wages provisions) during the bridging
period.

Scheduleé provides for the continued application of the minimum wages provisions of
the Australian Fair Pay and Conditions Standard on and after the WR Act repeal day.

AFPCS interaction rules of the kind referred tpamagrapt{4)(b) do
not contnue to apply after the end of the bridging period.

This mayresult in an employee becoming entitled to a rate of pay under a transitional
APCS that is higher than was required to be paid to the employee under a transitional
instrument during the briging period. If that occurs, the employer may apply to FWA
for a determination to phasethe effect of the increase (see itémof Schedul®).

If, immediately before the end of the bridging period, an AFPCS
interaction rule of the kind referreditoparagrapl{4)(b) produced the
result that an employee to whom a transitional instrument applied was
not covered by the obligation in subsection 182(1) or (2) of the WR Act
in relation to a transitional APCS, the employee becomes covered by
that obligatdn in relation to that transitional APCS from the end of the
bridging period.

AFPCS interaction rulesare provisions of a law of the
Commonwealth, as in force immediately before the WR Act repeal day,
the effect of which is that:
(a) the Australian FaPay and Conditions Standard prevails
over an instrument (or an instrument is of no effect because
of the Standard) either completely or to a particular extent; or
(b) an instrument prevails over the Australian Fair Pay and
Conditions Standard (or theég®dard does not apply because
of the instrument) either completely or to a particular extent.

Most of the AFPCS interaction rules were in the WR Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 2008lo.  , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 5 Transitional instruments and the FW Act

Part 50 Transitional instruments and the FW Act

Division 10 Interaction between transitional instruments

and the National Employment Standards

23 The no detriment rule

1)

Note 1:

Note 2:

Note 3:

(2)

3)

To the extent that a term of a transitional instrument is detrimental to an
employee, in any respect, when compared to an entitlement of the
employee under the National Employmerdritards, the term of the
transitional instrument is of no effect.

A term of a transitional instrument that provides an entitlement that is at least as
beneficial to an employee as a corresponding entitlement of the employee under the
National Emplgment Standards will continue to have effect.

Division 3 (which contains other general provisions about how the FW Act applies in
relation to transitional instruments) is also relevant to how the National Employ ment
Standards apply in relation tanployees to whom transitional instruments apply.

References to the National Employment Standards include a reference to the extended
parental leave provisions and the extended notice of termination provisions (see
sections746 and 761 of the FW Act

Subitem(1) does not affect a term of a transitional instrument that is
permitted by a provision of the National Employment Standards as it
has effect under iter24.

The regulations may make provisions that apply to determining, for the
purposeof this item, whether terms of a transitional instrument are, or
are not, detrimental in any respect when compared to entitlements under
the National Employment Standards.

24 Provisions of the NES that allow instruments to contain

particular kinds of terms

The following provisions of the National Employment Standards have
effect, on and after the FW (safety net provisions) commencement day,
as if a reference to a modern award or an enterprise agreement included
a reference to a transitional instrument:
(a) section63 (which allows terms dealing with averaging of
hours of work);
(b) section93 (which allows terms dealing with cashing out and
taking paid annual leave);

32
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(c) section101 (which allows terms dealing with cashing out
paid person)dal/ carerds |l eave

(d) subsection 107(5) (which allows terms dealing with evidence
requirements for paid personal/ car el
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(e) subsection 115(3) (which allows terms dealing with
substitution of public holidays);

() section118 (which allows terms dealingitty an employee

giving notice to terminate his or her employment);

(g) subsections 121(2) and (3) (which allow terms specifying
situations in which the redundancy pay entitlement under

section119 does not apply);

(h) section126 (which allows terms praing for schoolbased

apprentices and trainees to be paid loadings in lieu).

25 Shiftworker annual leave entitlement
@ I

(a) a transitional instrument applies to an employee; and
(b) the employee is a shift worker as defined in se @i of

the WR Act;

the employee is taken to qualify for the shiftworker annual leave

entitlement for the purposes of sect®hof the FW Act.
(2 This item has effect subject to subsection 87(4) of the FW Act

26 Resolving difficulties about application of this Division

D On application by a person covergga transitional instrument, FWA

may make a determination varying the transitional instrument:
(a) to resolve an uncertainty or difficulty relating to the
interaction between the instrument and the National
Employment Standards; or

(b) to make the instrument operate effectively with the National

Employment Standards.

2 A variation of a transitional instrument operates from the day specified

in the determination, which may be a day before the determination is

made.

27 Division does not affect transitional instruments before
NES commencement

Fair Work (Transitional Provisions and Consequenfiahendments) Bill 2009 No.
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 5 Transitional instruments and the FW Act

This Division (including determinations under it&®) does not affect
the operation of a transitional instrument at any time before the FW
(safety net provisions) commemoent day.

Division 20 Interaction between transitional instruments
and FW Act modern awards, enterprise
agreements and workplace determinations

28 Modern awards and agreement-based transitional
instruments

Q) While an agreemetiiased transitional instrumeof any of the
following kinds applies to an employee, or to an employer or other
person in relation to the employee:

(a) a workplace agreement;

(b) a workplace determination;
(c) a preserved State agreement;
(d) an AWA;

(e) a prereform AWA;

a moden award does not apply to the employee, or to the employer or
other person in relation to the employee.

Note 1: However, a modern award can continue to cover the employee while the
agreemenbased transitional instrument continues to apply.

Note 2: This aubitem has effect subject to iteit of Schedul® (which requires that the base
rate of pay under an agreemdraised transitional instrument must not be less than the
relevant modern award rate)

(2 If:

(a) an agreemesthased transitional instrumentaiy of the
following kinds:
() a prereform certified agreement;
(i) an old IR agreement;
(i) a sectiorl70MX award; and
(b) a modern award;
both apply to an employee, or to an employer or other person in relation
to the employee, the agreemdiatsed transitional instrument prevails
over the modern award, to the extent of any inconsistency.
Note:  This subitem has effect subject to ité@of Schedul® (which requires that the base

rate of pay under an agreemdraised transitional instrument must be less than the
relevant modern award rate)

34 Fair Work (Transitional Provisions and Consequential Amendments) Bl 20(No.
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29 Modern awards and award-based transitional instruments

Modern awards other than the miscellaneous modern award

1) If a modern award (other than the miscellaneous modern award) that
covers an employee, an employer or other person in relation to the
employee, comes into operation, then an avibsed transitional
instrument ceases to cover (and can never again cover) the employee, or
the employer or other person in relation to the employee.

Note: A moden award cannot be expressed to cover an employee who is covered by a

transitional instrument that is an enterprise instrument (see subsection 143(8) of the FW
Act).

The miscellaneous modern award

2 While an awarébased transitional instrument that covansemployee,
or an employer or other person in relation to the employee, is in
operation, the miscellaneous modern award does not cover the
employee, or the employer or other person in relation to the employee.

Outworker entities

3) If a modern award (ber than the miscellaneous modern award) that
contains outworker terms that cover an outworker entity comes into
operation, then outworker terms in an awhaged transitional
instrument cease to cover (and can never again cover) the outworker
entity.

4 While outworker terms in an awaldsed transitional instrument that is
in operation cover an outworker entity, any outworker terms in the
miscellaneous modern award do not cover the outworker entity.

(5) Outworker termsin an awarebased transitional ingtment are terms
that would be outworker terms as defined in the FW Act if they were in
a modern award.

30 FW Act enterprise agreements and workplace
determinations, and agreement-based transitional
instruments

Individual agreement-based transitional instruments

1) While an individual agreemediased transitional instrument applies to
an employee, or to an employer in relation to the employee, an

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 3 Continued existence of awards, workplace agreements and certain other
WR Act instruments
Part 5 Transitional instruments and the FW Act

(2)

Note 1:

Note 2:

enterprise agreement or workplace determination (under the FW Act)
does not apply to the employee, or the @ygt in relation to the
employee.

Collective agreement-based transitional instruments

If an enterprise agreement or workplace determination (under the FW
Act) starts to apply to an employee, or an employer or other person in
relation to the employeeién a collective agreemelpdised transitional
instrument ceases to cover (and can never again cover) the employee, or
the employer or other person in relation to the employee.

The fact that a collective agreeméygised transitional instrument apgslito employees
does not prevent those employees and their employer from replacing that transitional
instrument at any time with an enterprise agreement, regardless of whether the
transitional instrument has passed its nominal expiry date.

Industril action must not be taken before the nominal expiry date of an
agreemenbased transitional instrument, even if it is being replaced by an enterprise
agreement (see itednof Scheduld 3).

31 FW Act enterprise agreements and workplace

Note:

determinations, and award-based transitional
instruments

If an enterprise agreement or workplace determination (under the FW
Act) appliesto an employee, or an employer or other person in relation
to the employee, then:

(a) an awarebased transitional instrument ceaseapply to the
employee, and the employer or other person in relation to the
employee; but

(b) the awarebased transitional instrument can (subject to the
other provisions of this Part) continue to cover the employee,
and the employer or other person irat@in to the employee.

Subiject to the other provisions of this Part, the aviaskd transitional instrument can
again start to apply tothe employee, and the employer or other person in relation to the
employee, if thenterprise agreement or workpé determination (under the FW Act)
ceases to apply to the employee.

Division 30 Other general provisions about how the FW

Act applies in relation to transitional
instruments

32 Employee not award/agreement free if transitional

instrument applies

36
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D An employee is not an award/agreement free employee for the purposes
of the FW Act if a transitional instrument applies to the employee.

2 The regulations may make provision in relation to any of the following

in re lation to employees to whom transitionastimmments apply:

(a) what is the base rate of pay of such an employee for the
purposes of the FW Act (either generally or for the purposes
of entitlements under the National Employment Standards);

(b) what is the full rate of pay of such an employeetlier

purposes of the FW Act (either generally or for the purposes
of entitlements under the National Employment Standards);

(c) whether such an employee is a pieceworker for the purposes

of the FW Act.

33 Empl oyeeds ordinary hour

Item appliesforpur pose of deter mini
hours of work for the FW Act

s of

ng

Q) For the purposes of the FW Act, the ordinary hours of work of an

employee to whom a transitional instrument applies are to be
determined in accordance with this item.

Ordinary hours as specified in transitional instrument

2 If a transitional instrument that applies to the employee specifies, or

provides for the determinat
wor k, t h e ordinarpHowsyobveoriase as specified in,
determined in accordance with, that instrument.

If subitem (2) does not apply and there is agreement

i on
or

empl oyeeds

of

wor k

t

he

3) If subtem(2) does not a paqgodingry, hourstofevorle mpl oy ee 6 s
are the hours agreed by the employee and his or her employer as the

e mp | oy enanpheursofrwark.

If subitem (2) does not apply and there is no agreement

4 If subitem(2) does not apply but there is no agreement under

subitem(3), theordinary hours of workof the employee in a week are:

(a) if the employee is a full time emplog@ 38 hours; or

(b) if the employee is not a fullme employed the lesser of:

() 38 hours; and

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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WR Act instruments
Part 5 Transitional instruments and the FW Act

(5)

(6)

(i)t he employeebds usual weekl

If subitem (2) does not apply: agreed hours are less than usual
weekly hours

If:
(a) subitem(2) does nbapply; and
(b) the employee is not a fitime employee; and

(c) there is an agreement undibitem(3) between the
employee and his or her employer, but the agreed ordinary
hours of work are |l ess than
hours of work;

the ordinary hours of workof the employee in a week are the lesser of:
(d) 38 hours; and
(e)t he employeeds usual weekly

Regulations may prescribe usual weekly hours

For an employee who is not a ftithe employee and who does not

have usubweekly hours of work, the regulations may prescribe, or
provide for the determination of, hours that are taken to be the

empl oyeebds usual weekly dulotemy4) of
and (5).

34 Payment of wages

Division 2 of Pari2-9 of the FWAct (which deals with payment of
wages) applies, on and after the WR Act repeal day, in relation to a
transitional instrument as if:
(a) a reference to an enterprise agreement included a reference to
an agreemesased transitional instrument; and

(b) areference to a modern award included a reference to an
awardbased transitional instrument.

35 Guarantee of annual earnings

Division 3 of Part2-9 of the FW Act (which deals with the guarantee of
annual earnings) applies, on and after the FW (safefyragsions)
commencement day, as if:
(a) a reference to an enterprise agreement included a reference to
an agreemestased transitional instrument; and

38
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(b) a reference to a modern award included a reference to an
awardbased transitional instrument anttransitional APCS.

Note:  For provisions about transitional APCSs, see Scheélule

36 Application of unfair dismissal provisions

Part3-2 of the FW Act (which deals with unfair dismissal) applies, on
and after the WR Act repeal day, as if:
(a) the referace in subparagraph 382(b)(i) and paragraph
389(1)(b) of that Act to a modern award included a reference
to an awarebased transitional instrument; and

(b) the reference in subparagraph 382(b)(ii) and paragraph
389(1)(b) of that Act to an enterprise agnemt included a
reference to an agreemdsased transitional instrument.

37 Regulations may deal with other matters

The regulations may deal with other matters relating to how the FW Act
applies in relation to transitional instruments.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 6 Preservation of redundancy provisions in agree ments etc.

Part 60 Preservation of redundancy provisions in

agreements etc.

38 Preservation of redundancy provisions when

1)

(2)

Note:

3)

agreement-based transitional instrument terminates

When this item applies

This item applies if a termination of an agreerdeaged transitional
instrument (tke terminated instrumenktakes effect during the bridging
period in either of the following circumstances:

(a) the instrument is a preserved collective State agreement or a
pre-reform certified agreemetttat is terminated by FWA as
provided for by iterml6 because of an application made by an
employer covered by the agreement;

(b) the instrument is an individual agreeméated transitional
instrument that terminates under itdhbecause FWA
approves a termination of the instrument by an employer
coveredby the instrument.

Continuation of redundancy provisions

Any redundancy provision that was in the terminated instrument
continues to apply to any person to whom the terminated instrument
applied immmediately before the termination took effect, a®if th
terminated instrument had continued operating.

For how long the redundancy provision continues to applyssieieem(6).

A redundancy provision that continues to apply to a person under
subitem(2) is taken, for the purpose of this Act, todb&ansitional
instrument of the same kind as the terminated instrument. However, this
does not apply for the purpose of:

(a) the provisions of Par®, 3, 4 and 5 of this Schedule, other
than subitem 20(2) and ite23; or

(b) any other provisions presioed by the regulations.

40
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Continued redundancy provisions generally prevail over other
instruments

4 Subject tosubitem(5), a redundancy provision that continues to apply
to a person undesubitem(2) prevails over any other redundancy
provision includedn any other instrument that would otherwise apply
(even if the provisions in that other instrument might be more beneficial
to the employee).

Note:  For how long the redundancy provision continues to applyssigiem(6).

(5) However, if:
(a) an industy-specific redundancy scheme in a modern award
applies to an employee; and
(b) a redundancy provision that continues to apply to an
employee undesubitem(2) is detrimental to the employee,
in any respect, when compared to the scheme in the modern
award

then the scheme in the modern award prevails over the redundancy
provision, to the extent that the redundancy provision is detrimental to
the employee.

Period for which redundancy provisions are continued

(6) A redundancy provision continues undeibitem (2) to apply to a
person, in relation to an employee to whom the provision applies, until
the earliest of the following:

(a) the end of the period of 24 months from the time the
termination took effect;

(b) the time when the employee ceases to be gmglby the
employer (otherwise than in circumstances covered by the
provision);

(c) the time when an enterprise agreement, workplace
determination or ITEA starts to apply to the employee.

Definitions
@) In this item:
instrumentmeans:
(a) an awarebasedransitional instrument; or

(b) a collective agreement; or
(c) a collective preserved State agreement; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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WR Act instruments
Part 6 Preservation of redundancy provisions in agree ments etc.

(d) a prereform certified agreement; or
(e) an old IR agreement.
redundancy provisiormeans any of the following kinds of provisions:

(a) a provision relating to redundancy pay in relation to a
termination of employment;

(b) a provision that is incidental to a provision relating to
redundancy pay in relation to a termination of employment;
(c) a machinery provision that is in respect of a @iovi
relating to redundancy pay in relation to a termination of
employment;
where the termination is at the initiative of the employer and on the

grounds of operational requirements, or because the employer is
insolvent.

39 Notification of preservation of redundancy provisions

When this item applies

Q) This item applies if:
(a) FWA makes a decision armination decision of either of
the following kinds:
() a decision to terminate a transitional instrument as
referred to in paragraph 38(1)(a);
(i) a decision to approve a termination of a transitional
instrument as referred to in paragraph 38(1)(b); and
(b) when the termination takes effect, one or more redundancy

provisions in the instrument will continue to apply to persons
(affected personsin accordance with iter88.

Notification requirements if the transitional instrument is a
preserved collective State agreement or a pre-reform certified
agreement

(2 If the transitional instrument is a preserved collective State agreement
or a prereform cerified agreement:

(a) the termination decision must:
() identify the redundancy provision or the redundancy
provisions; and
(i) state that the provision or provisions will continue to
apply to the affected persons; and

42 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(3)

Note:

(4)

(i) specify the date that ist2nonths after the time when
the termination takes effect; and

(iv) state that the provision or provisions will continue to
apply until that date, or an earlier date, in accordance
with subitem 38(6); and

(b) FWA must givea copy of the termination de@s to each
affected person that is:
() an employer; or
(i) an employee organisation.

An employer that has, undsubitem(2), received a copy of a

termination decision must take reasonable steps to ensure that all
employees to whom the instrumegplied immediately before the
termination takes effect are given a copy of the decision within 21 days
of the employer receiving a copy of the decision.

For compliance with this obligation, see itdnof Scheduld.6.

Notification requirements if the transitional instrument is an
individual agreement-based transitional instrument

If the transitional instrument is an individual agreerraaded
transitional instrument, the termination decision must:
(a) identify the redundancy provision or the radancy
provisions; and
(b) state that the provision or provisions will continue to apply to
the affected persons; and
(c) specify the date thatis 24 months after the time when the
termination takes effect; and
(d) state that the provision or provisiondl continue to apply
until that date, or an earlier date, in accordance with subitem
38(6).

40 Redundancy provisions that were already preserved as at

(1)

the WR Act repeal day

This item applies if, immediately before the WR Act repeal day,
redundancyrovisions that were in a WR Act instrument (the
terminated instrumenkthat was terminated before that day @heual
termination) were continuing to bind persons under any of the
following provisions:

(a) section399A of the WR Act;

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 6 Presrvation of redundancy provisions in agreements etc.

(b) section399A d the pretransition Act (within the meaning of
Schedule7A to the WR Act);

(c) clausebA of Scheduler to the WR Act;

(d) clause20A of Schedule to the WR Act;
(e) clause21A of Schedule to the WR Act;
(f) clause21D of Scheduld to the WR Act.

(2 Item 38 applies as if:

(a) the redundancy provisions were a transitional instrument of
the same kind as the terminated instrument; and

(b) a termination of that transitional instrument took effect on the
WR Act repeal day as referred to in subitem13g8and

(c) the reference in paragraph 38(6)(a) to 24 months were instead
a reference to the unexpired part of the period of 24 months
that started on the actual termination.

(©)] Item 39 does not apply to the termination referred to in
paragrapt{2)(b).

44 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Schedule 40 National Employment Standards

Part 10 Preliminary

1 Meanings of employee and employer
In this Scheduleemployeeandemployerhave their ordinary meanings.

Fair Work (Transitional Provisions and Consequential Adraents) Bill 2009 No. , 2009
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Schedule 4National Employ ment Standards
Part 2 Continued application of WR Act minimum entitlements provisions (other than
wages) during bridging period

Part 20 Continued application of WR Act minimum
entitlements provisions (other than wages)
during bridging period

2 Continued application of the Australian Fair Pay and
Conditions Standard leave and work hours provisions

Divisions 3, 4, 5 and 6 of Pan of the WR Act continue to apply during
the bridging period.

Note 1: Part7 of the WR At contains the Australian Fair Pay and Conditions Standard3Part
of Schedulé® to this Actprovides for the continued application of Divisidrof Part7
(which deals with wages).

Note 2: Part4 of Schedul@ to this Actprovides for the continued appditon of the rules about
the interaction between transitional instruments and the Australian Fair Pay and
Conditions Standard.

3 Continued application of entitlements to meal breaks,
public holidays and parental leave

Divisions 1, 2 (other than sectiod5 to 618) and 6 of Pat® of the
WR Act continue to apply during the bridging period.

4 Continued application of notice of termination provisions

The following provisions of the WR Act continue to apply in relation to
terminations of employment that agoduring the bridging period, or
notice of which is given during the bridging period:
(a) section661;
(b) the following other provisions, as they relate to se@®ih:
() subsections 637(3), (4) and (5);
(i) section638;
(iii) section640;
(iv) section642;
(v) section662.

46 Fair Work (Transitional Provisions and Consequential Amendments2@I®  No.
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Part 30 Operation of the National Employment

Standards

5 Non-accruing entitlements: counting service before the FW

1)

Note 1:

Note 2:

(2)

(3)

(4)

(safety net provisions) commencement day

General rule

An employeebs serviceFW safethneen empl oyer

provisions) commencement day counts as service of the employee with
the employer for the purpose of
entitlements under the National Employment Standards, other than
entitlements to:

(a) paid annual leave; and

(bypaid personal/ carerds |l eave.

References to the National Employment Standards include a reference to the extended
parental leave provisions and the extended notice of termination provisions (see
sections746 and 761 of the FW Act).

Interacton between the National Employment Standards and transitional instruments is
dealt with in Divisionl of Part5 of Schedul&.

No double entitlement

If, before the FW (safety net provisions) commencement day, the
employee has already had the benéfamentitlement, the amount of
which was calculated by reference to a period of sersidgtem(1)

does not result in that period of service with the employer being counted
again when calculating the employeeos

the Natioml Employment Standards.

To avoid doubtsubitem(2) does not require an employee to serve any
initial qualifying period of service for long service leave again.

Limitation on application of general rule to redundancy pay

Subitem(1) does not apphin relation to an employee and an employer
for the purposes of Subdivision B of Divisidf of the National
Employment Standards (which deals with redundancy pay) if the terms

det er mi

and conditions of employment that appl.i

employment by theraployer immediately before the FW (safety net

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 4National Employ ment Standards
Part 3 Operationof the National Employment Standards

provisions) commencement day did not provide for an entitlement to
redundancy pay.

6 Accruing entitlements: leave accrued immediately before

(1)

(2)

the FW (safety net provisions) commencement day

This item applis if, immediately before the FW (safety net provisions)
commencement day, an employee has an accrued entitement to an
amount of paid annual |l eave or paid
leave accrued under Pdrof the WR Act, a transitional instrumteor

otherwise.

The provisions of the National Employment Standards relating to taking
that kind of leave (including rates of pay while taking leave), or
cashingout that kind of leave, apply, as a minimum standard, to the
accrued leave as if it haderued under the National Employment
Standards.

7 Leave that, immediately before the FW (safety net

1)

Note:

(2)

provisions) commencement day, is being, or is to be,
taken under Part 7 of the WR Act

If:

(a) immediately before the FW (safety net provisions)
commeicement day, an employee is taking a period of a type
of leave under Pait of the WR Act; and

(b) there is an equivalent type of leave under the National
Employment Standards;

the employee is entitled to continue on leave of the equivalent type
under theNational Employment Standards for the remainder of the
period.

For example, if an employee is taking paid annual leave undev Bathe WR Act
immediately before the FW (safety net provisions) commencement day, the employee is
entitled to continuen paid annual leave under the National Employment Standards.

If an employee, or his or her spouse ofai#o partner (if the spouse or
defacto partner is also an employee), continues on leave under the
National Employment Standards in accordandé stibitem(1), the
employee is entitled to adjust any of the following consistently with the
provisions of the National Employment Standards in relation to that
type of leave:

(a) the amount of leave the employee is taking or will take;
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Note:

3)

Note:

(4)

Note

()

(b) the time awhich the leave is taken;
(c) the arrangements for taking the leave.

I'f the empl o yfate pastnersigalsaias employree, ttheeemployees will be
an employee couple for the pumposes of the parental leave provisions of the National
Employnent Standards.

If, before the FW (safety net provisions) commencement day:

(a) an employee has taken a step that the employee is required to
take so that the employee can, on or after the FW (safety net
provisions) commencement day, take a type ofdeaferred
to insubitem(1); and

(b) an equivalent step is required under the National
Employment Standards;

the employee is taken to have taken the step under the National
Employment Standards.

For example, if an employee has given the emplogepmlication under secti@v1 of
the WR Act so that the employee can take ordinary maternity leave, the employee is
taken to have given the employer notice under se@doof the FW Act of the taking of
unpaid parental leave.

If an employee is takeby subitem(3), to have taken a step, in relation
to leave, under the National Employment Standards, the employee is
entitled to adjust the step consistently with the provisions of the
National Employment Standards in relation to that type of leave.

For example, an employee could vary the content of a notice given to the employer in
relation to the leave, or vary the amount of leave the employee has notified the
employer that the employee intends to take.

The regulations may deal with other rnea#t relating to how the

National Employment Standards apply to leave that, immediately before
the FW (safety net provisions) commencement day, is being, or is to be,
taken under Pait of the WR Act.

8 Community service leave

1)

(2)

An employee may, on or t&fr the FW (safety net provisions)
commencement day, be absent from his or her employment under
Division 8 of the National Employment Standards even if the period of
absence began before that day.

If an employee is absent from his or her employmeatordance with
subitem(1), subsection 111(5) of the National Employment Standards
applies as if a reference to the first 10 days of absence were a reference
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to the first 10 days of absence occurring on or after the FW (safety net
provisions) commencemeday.

9 Notice of termination

D Subdivision A of Divisionl11 of the National Employment Standards
applies only to terminations of employment occurring on or after the
FW (safety net provisions) commencement day.

(2 However, that Subdivision does nofpépto a termination if notice of
the termination was given before the FW (safety net provisions)
commencement day.

10 Redundancy pay

Subdivision B of DivisioriL1 of the National Employment Standards
applies only to terminations of employment occurringooafter the

FW (safety net provisions) commencement day, even if notice of the
termination was given before that day.

11 References to transfers of employment

References to a transfer of employment in:
(a) provisions of the National Employment Standaraind
(b) subsections 22(5) and (6) of the FW Act, as those provisions
apply for the purposes of the National Employment
Standards;

do not cover a situation where the employee became employed by the
second employer (within the meaning of subsection 2#(He FW

Act) at a time before the FW (safety net provisions) commencement
day.

12 Recognised emergency management bodies

A body that was established, or continued in existence, for the purpose,
or for purposes that include the purpose, of enablingoboneore

employees to obtain the protection of subsection 659(2) of the WR Act
(which dealt with unlawful termination) is not a recognised emergency
management body for the purposes of the FW Act.

13 Fair Work Information Statement

50 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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The obligation in sectivl125 of the National Employment Standards for

an employer to give an employee the Fair Work Information Statement
only applies to an employee who starts employment with the employer
on or after the FW (safety net provisions) commencement day.

14 Regulations
The regulations may make provision in relation to how the National
Employment Standards apply to, or are affected by, things done or
matters occurring before the FW (safety net provisions) commencement
day.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 5Modern awards (other than enterprise awards)
Part 1 Preliminary

Schedule 56 Modern awards (other than
enterprise awards)

Part 10 Preliminary

1 Meanings of employee and employer

In this Scheduleemployeaneans a national system employee and
employermeans a national system employer.

52 Fair Work (Transition&Provisions and Consequential Amendments) Bill 200No.
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Part 20 The WR Act award modernisation process

2 AIRC to continue and complete the award modernisation
process

D The Australian Industrial Relations Commission is to continue

and

complete the award modernisation process provided for bylBArof

the WR Act (theéPart 10A award modernisation procegs

Note:  Enterprise award etc.adernisation is provided for in Schedéle

(2 For that purpose, PatOA of the WR Act continues to apply on and

after the WR Act repeal day in accordance with this Part.

3 Without limiting subitem(2), the request under sectbr6C of the WR

Act coninues to apply on and after the WR Act repeal day, and may be

varied in accordance with that section.

4 The Australian I ndustrial Relati

section576H of the WR Act to vary a modern award cannot be

exercised after the modernand has come into operation.

3 Variation and termination of certain transitional
instruments etc. to take account of Part 10A award
modernisation process

1) FWA must, as soon as practicable after a modern award (other than the

miscellaneous modern awamdpade in the PadOA award
modernisation process comes into operation (and subject to
subitem(3)):

(a) terminate any of the followingr{odernisable instrumenis

that FWA considers are completely replaced by the modern

award:
() awardbased transitiorlanstruments;
(i) transitional APCSs; and

(b) if FWA considers that the modern award only partly replaces

a modernisable instrumeéntvary the coverage terms of the

modernisable instrument accordingly.

Note 1: The main provisions about transitional ingtrents are in Schedue and the main

provisions about transitional APCSs are in Scheflule

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Note 2: This item does not limit the effect of any other provision of this Act under which a

(2)

3)

Note:

(4)

(5)

(6)

modernisable instrument ceases to cover a person from a time getiavhen the
instrument is terminated or varied under this item.

As soon as practicable after all modern awards made in th&@2art
modernisation process have come into operation, FWA must (subject to
subitem(3)) terminate any remaining modernisaibistruments.

However, FWA must not, under this item:

(a) terminate a modernisable instrument that is an enterprise
instrument, or that covers employees who are also covered by
an enterprise instrument; or

(b) vary a modernisable instrument that isemterprise
instrument; or

(c) vary a modernisable instrument so that it ceases to cover
employees who are also covered by an enterprise instrument.

Item 9 of Schedul® deals with termination and variation of modernisable instruments
to take accont of the enterprise instrument modification process.

FWA may establish a process for making decisions under this item to
terminate or vary one or more modernisable instruments.

FWA may advise persons or bodies about that process in any way FWA
corsiders appropriate.

Section625 of the FW Act (which deals with delegation by the

President of functions and powers of FWA) has effect as if
subsectiof2) of that section included
undersubitem(5).

4 How the FW Act applies to modern awards made in the

(1)

(2)

Part 10A award modernisation process

A modern award made in the Pa@tA award modernisation process is,
for the purposes of the FW Act (and any other law), taken to be a
modern award within the meaning of that Act frdra tater of the
following days:

(a) the day on which the award is made;
(b) the FW (safety net provisions) commencement day.

Sectior49 of the FW Act does not apply for the purpose of determining
when the modern award comes into operation. Insteadnbdern

award comes into operation on the day on which it is expressed to
commence (in accordance with sectigiéY of the WR Act).
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3 The regulations may deal with other matters relating to how the FW Act
applies in relation to modern awards made éenRlartl0A award
modernisation process.

5 Variations to deal with minor problems attributable to
award modernisation starting before enactment of FW
Act

1) If FWA considers that there is a minor or technical problem with a
modern award that is attributalio the fact that the PatOA award
modernisation process started before the enactment of the FW Act,
FWA may make a determination varying the modern award to resolve
the problem.

Note:  Certain modern awards may, for example, contain references tqtsrreg rovisions
that are not consistent with the FW Ac as enacted. This variation power allows FWA to
fix such references.

2 FWA may make the determination:
(a) on its own initiative; or
(b) on application by an employer, employee, organisation or
outworker entity covered by the modern award; or

(c) on application by an organisation that is entitled to represent
the industrial interests of one or more employers or
employees that are covered by the modern award; or

(d) if the variation is of outworsr terms in the modern awa@rd
on application by an organisation that is entitled to represent
the industrial interests of one or more outworkers to whom
the terms relate.

6 Review of all modern awards (other than modern enterprise
awards) after first 2 years

1) As soon as practicable after the second anniversary 8Mhésafety
net provisions) commencement d&YYA must conduct a reviewf all
modern awardsther than modern enterprise awards.

Note:  The review required by this item is in addition to #mmual wage reviews and 4 yearly
reviews of modern awards that FWA is required to conduct under the FW Act.

2 In the review, FWA must consider whether the modern awards:
(a) achieve the modern awards objective; and

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 2 The WR Act award modernisation process

3)

Note:

(4)

()

(6)

(b) are operating effectively, witlu anomalies or technical
problems arising from the Paf®A award modernisation
process.

FWA may make a determination varyiagy of the modern awards
any way that FWA casiders appropriate to remedy any issues
identified in the review.

Any variation of a modern award must comply with the requirements of the FW Act
relating to the content of modern awards (see Subdivision A of DivBsafrPart2-3 of
the FW Act).

The modern awards objective applies to FWA making a variation under
this item, and the minimum wages objective also applies if the variation
relates to modern award minimum wages.

FWA may advise persons or bodies about the review in any way FWA
considers appropriate.

Section625 of the FW Act (which deals with delegation the

President of functions and powers of FWA) has effect as if
subsectof2) of that section included
undersubitem(5).

7 Review of transitional arrangements included in modern

(1)

Note:

awards

If:
(a) a modern award includesrims (eview term$ under which
FWA may review transitional arrangements included in the
award; and
(b) the review terms, and the transitional arrangements, were
included in the award in the P4AA award modernisation
process;

FWA may:
(c) review the ward in accordance with the review terms; and
(d) make a determination varying the award in any way it
considers necessary, having regard to that review.

Any variation of the modern award must comply with the requirements of the FW Act
relating to he content of modern awards (see Subdivision A of Divi8iohPart2-3 of
the FW Act).
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2 The review terms are taken to be terms that are permitted to be included
in the modern award by Subdivision B of DivisiBrof Part2-3 of the
FW Act.
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Part 30 Avoiding reductions in take-home pay

8 Part 10A award modernisation process is not intended to

(1)

(2)

Note:

3)

(4)

result in reduction in take-home pay

The PartlOA award modernisation process is not intended to result in a
reduction in the takéhome pay of employees or wudrkers.

An empl oy e e 6 stakeshome payid thve pay kreemg@ogee
or outworker actually receives:
(a) including wages and incentimased payments, and
additional amounts such as allowances and overtime; but

(b) disregarding the effect of grdeductions that are made as
permitted by sectioB24 of the FW Act.

Deductions permitted by secti®24 of the FW Act may (for example) include
deductions under salary sacrificing arrangements.

An employee suffers mmodernisationrelated redudbn in take-home
payif, and only if:
(2) a modern award made in the PHOA award modernisation
process starts to apply to the employee when the award
comes into operation; and
(b) the employee is employed in the same position as (or a
position that iscomparable to) the position he or she was
employed in immediately before the modern award came into
operation; and
(o0t he amount of -homepagfonporking e e ds t ake
particular hours or for a particular quantity of work after the
modern award coes into operation is less than what would
have been t hehoneepqaylfobthioseehduss ort a k e
that quantity of work immediately before the award came
into operation; and
dthat reduction -homepaphie empl oyeeds
attributable to the PatDA award modernisation process.

An outworker who is not an employee sufferaadernisationrelated
reduction in takehome payif, and only if:
(a) when a modern award that contains outworker terms comes
into operation, the outworker is a person twom outworker
terms in the modern award relate; and
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(b) the outworker is performing the same work as (or work that
is similar to) the work he or she was performing immediately
before the modern award came into operation; and
(c) the amount of the outwoekr 6 s-horneaplyeor working
particular hours or for a particular quantity of work after the
modern award comes into operation is less than what would
have been t hehomeupaywionthdseehoudss®r t a k e
that quantity of work immediately before thevard came
into operation; and

(dt hat reduction +homepaye out wor ker 6s
attributable to the PatOA award modernisation process.

9 Orders remedying reductions in take-home pay

(1)

(2)

(3)

Employees

If FWA is satisfied that an employee, or a clakemployees, to whom
a modern award applies has suffered a moderniseglated reduction

in takehome pay, FWA may make any ordettgdke-home pay order
requiring, or relating to, the payment of an amount or amounts to the
employee or employees thatA considers appropriate to remedy the
situation.

Outworkers

If FWA is satisfied that an outworker, or a class of outworkers, to
whom outworker terms in a modern award relate has suffered a
modernisatiofrelated reduction in takkome pay, FWA may makany
order (atake-home pay ordérrequiring, or relating to, the payment of
an amount or amounts to the outworker or outworkers that FWA
considers appropriate to remedy the situation.

General provisions

FWA may make a takome pay order only on apgdition by:
(a) an employee or outworker who has suffered a
modernisatiofrelated reduction in takkome pay; or

(b) an organisation that is entitled to represent the industrial
interests of such an employee or outworker; or

(c) a person acting on behak a class of such employees or
outworkers.
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(4)

If FWA is satisfied that an application for a talkeme pay order has
already been made in relation to an employee or a class of employees,
or an outworker or a class of outworkers, FWA may dismiss any later
application that is made under these provisions in relation to the same
employee or employees, or the same outworker or outworkers.

10 Ensuring that take-home pay orders are confined to the

1)

(2)

circumstances for which they are needed

FWA must not make take-home pay order in relation to an employee
or class of employees, or an outworker or a class of outworkers, if:
(a) FWA considers that the modernisaticeiated reduction in
take-home pay is minor or insignificant; or
(b) FWA is satisfied that the guioyee or employees, or
outworker or outworkers, have been adequately compensated
in other ways for the reduction.

FWA must ensure that a takeme pay order is expressed so that:
(a) it does not apply to an employee or outworker unless the
employee poutworker has actually suffered a
modernisatiofrelated reduction in takkome pay; and

(b) if the takehome pay payable to the employee or outworker
under the modern award increases after the order is made,
there is a corresponding reduction in any amh@ayable to
the employee or outworker under the order.

11 Take-home pay order continues to have effect so long as

modern award continues to cover the employee or

employees

A take-home pay order made in relation to an employee or class of
employees to Wwom a particular modern award applies continues to

have effect in relation to those employees (subject to the terms of the
order) for so long as the modern award continues to cover the employee
or employees, even if it stops applying to the employee oloyegs
because an enterprise agreement starts to apply.

12 Inconsistency with modern awards and enterprise

agreements
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A term of a modern award or an enterprise agreement has no effect in
relation to an employee or outworker to the extent that it is less
beneficial to the employee or outworker than a term of altmkee pay
order that applies to the employee or outworker.

13 Application of provisions of FW Act to take-home pay
orders
The FW Act applies as if the following provisions of that Act included a
reference to a takkome pay order:
(a) subsection 675(2);
(b) subsection 706(2).

Note:  For compliance with takbome pay orders, see itehof Scheduld 6.
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Schedule 6 Modern enerprise awards
Part 1 Preliminary

Schedule 66 Modern enterprise awards

Part 10 Preliminary

1 Meanings of employee and employer

In this Scheduleemployeemeans a national system employee and
employermeans a national system employer.

62 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Part 20 The enterprise instrument modernisation

process

Division 10 Enterprise instruments

2 Enterprise instruments

(1)

(2)

3)

Each of the following is aanterprise instrument
(a) an enterprise awadiobsed instrument;
(b) an enterprise preserved collective State agreement.

An enterprise awarebased instrumenis an awarebased transitional
instrument that regulates the terms and conditions of employment

(a) a single enterprise (or a part of a single enterprise) only; or
(b) one or more enterprises, if the employers all carry on similar
business activities under the same franchise and are:
() franchisees of the same franchisor; or
(i) related bdies corporate of the same franchisor; or
(ii) any combination of the above.

An enterprise preserved collective State agreeniat transitional
instrument that is a preserved collective State agreement in relation to
which the following paragraprere satisfied:

(a) a State or Territory law had, on the day before the
commencement of Pa2tof Schedulel to theWorkplace
Relations Amendment (Work Choices) Act 200& effect
(however described) of converting a State award into the
relevant State ephoyment agreement;

(b) if the State award had continued to have effect in relation to
employees, a notional agreement preserving State awards to
which subitem(2) applies would have been taken to come
into operation in relation to those employees.

3 Meaning of single enterprise and part of a single enterprise

(1)

A single enterprisés:
(a) a business, project or undertaking that is carried on by an
employer; or
(b) the activities carried on by:
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(2)

(3)

Note:

(4)

() the Commonwealth, a State or a Territory; or

(i) abody, association, office or other entity established for
a public purpose by or under a law of the
Commonwealth, a State or a Territory; or

(i) any other body in which the Commonwealth, a State or
a Territory has a controlling interest.

For the puposes okubitem(1), if 2 or more employers carry on a
business, project or undertaking as a joint venture or common
enterprise, the employers are taken to be one employer.

For the purposes afubitem(1), if 2 or more related bodies corporate
each arry on a single enterprise:

(a) the bodies corporate are taken to be one employer; and
(b) the single enterprises are taken to be one single enterprise.

However, an enterprise instrument or a modern enterprise award could just relate to a
part ofthat single enterprise.
A part of a single enterpriséncludes, for example:

(a) a geographically distinct part of the single enterprise; or

(b) a distinct operational or organisational unit within the single
enterprise.

Division 20 The enterprise instrument modernisation

process

4 The enterprise instrument modernisation process

1)

(2)

3)

(4)

The enterprise instrument modernisation proceissthe process of
making modern awards under this Division to replace enterprise
instruments.

On application, FWA may ake a modern award if|aodern enterprise
award to replace an enterprise instrument.

The application may be made only:
(a) by a person covered by the enterprise instrument; and

(b) during the period starting on the FW (safety net provisions)
commencernt day and ending at the end off3dcember
2013.

A modern enterprise award must be made by a Full Bench.
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()

(6)

In deciding whether or not to make a modern enterprise award, and in
determining the content of that award, FWA must take into account the
following:

(a) the circumstances that led to the making of the enterprise
instrument rather than an instrument of more general
application;

(b) whether there is a modern award (other than the
miscellaneous modern award) that would, but for the
enterpriseristrument, cover the persons who are covered by
the instrument;

(c) the content of the modern award referred toeiragraphb);

(d) the terms and conditions of employment applying in the
industry in which the persons covered by the enterprise
instrumen operate, and the extent to which those terms and
conditions are reflected in the instrument;

(e) the extent to which the enterprise instrument provides
enterprisespecific terms and conditions of employment;

() the likely impact on the persons covetsdthe enterprise
instrument, and the persons covered by the modern award
referred to inparagrapt{b), of a decision to make, or not
make, the modern enterprise award, including any impact on
the ongoing viability or competitiveness of any enterprise
caried on by those persons;

(g) the views of the persons covered by the enterprise
instrument;

(h) any other matter prescribed by the regulations.

The regulations may deal with other matters relating to the enterprise
instrument modernisation process.

5 Enterprise instruments: termination by FWA

Q) A person covered by an enterprise instrument may apply to FWA for
FWA to terminate the instrument.

2 The application may be made only during the period starting on the FW
(safety net provisions) commenceni day and ending at the end of
31 December 2013.

3 If an application for FWA to terminate the enterprise instrument is
made undesubitem(1), FWA may:

(a) terminate the enterprise instrument; or
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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(b) decide that the enterprise instrument should ot b
terminated; or

(c) decide to treat the application as if it were an application
under iten.

4 In making a decision undsubitem(3), FWA must take into account
the following:

(a) the circumstances that led to the making of the enterprise
instrumen rather than an instrument of more general
application;

(b) whether there is a modern award (other than the
miscellaneous modern award) that would, but for the
enterprise instrument, cover the persons who are covered by
the instrument;

(c) the content bthe modern award referred topgaragraphb);

(d) the terms and conditions of employment applying in the
industry in which the persons covered by the enterprise
instrument operate, and the extent to which those terms and
conditions are reflected in thestrument;

(e) the extent to which the enterprise instrument provides
enterprisespecific terms and conditions of employment;

() the likely impact on the persons covered by the enterprise
instrument, and the persons covered by the modern award
referrad to inparagrapt{b), of a decision to terminate, or not
terminate, the enterprise instrument, including any impact on
the ongoing viability or competitiveness of any enterprise
carried on by those persons;

(g) the views of the persons covered by therise
instrument;

(h) any other matter prescribed by the regulations.

(5) If FWA terminates the enterprise instrument, the termination operates
from the day specified in the decision to terminate the instrument.

6 The modern enterprise awards objective

1) The modern awards objective and the minimum wages objective apply
to FWA making a modern enterprise award under this Division.

2 However, in applying the modern awards objective and the minimum
wages objective, FWA must recognise that modern eigerawards
may provide terms and conditions tailored to reflect employment

66 Fair Work (Transition&Provisions and Consequential Amendments) Bill 200No.
, 2009
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arrangements that have been developed in relation to the relevant

enterprises. This is thmodern enterprise awards objective

Note: See also iteri1 (enterprise instrument modemti®n process is not intended to result

in reduction in takdhome pay).

7 Terms of modern enterprise awards

Q) Subject to this item and iteB) Division 3 of Part2-3 of the FW Act

(which deals with terms of modern awards) applies in relation
modernenterprise award made under this Division.

Increases in entitlements

toa

2 If the making of a modern enterprise award results in an increase in an

empl oyeebds entitlements, th
the increases to take effect in stages.

Industry-specific redundancy schemes

3) If a modern award includes an indussyecific redundancy sche
relation to a particular industry, and FWA makes a modern en
award that covers persons who operate in that industry, FWA
include the idustryspecific redundancy scheme in the modern
enterprise award.

8 Coverage terms

Coverage terms must be included

D A modern enterprise award must include terowérage termsse
out, in accordance with this item:
(a) the enterprise or enterpeis to which the modern ente
award relates; and

e modern

me in
terprise
may

tting

rprise

(b) the employer or employers, employees and organisations that

are covered by the modern enterprise award.

Enterprises

(2 A modern enterprise award must be expressed to relate:
(a) to a single entgrise (or a part of a single enterprise)

only; or

(b) to one or more enterprises, but only if the employers all carry
on similar business activities under the same franchise and

are:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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3)

(4)

(5)

(6)

(7)

() franchisees of the same franchisor; or
(i) related bodies corpae of the same franchisor; or
(ii) any combination of the above.

Employers and employees

A modern enterprise award must be expressed to cover:

(a) a specified employer that carries on, or specified employers
that carry on, the enterprise or entexpsi referred to in
subitem(2); and

(b) specified employees of the employer or employers covered
by the modern enterprise award.

Organisations

A modern enterprise award may be expressed to cover one or more
specified organisations, in relation to:

(a) all or specified employees covered by the award; or

(b) the employer, or all or specified employers, covered by the
award.

Outworker entities

A modern enterprise award must not be expressed to cover outworker
entities.

How coverage etc. is expressed

For the purposes alubitem(2), an enterprise must be specified:
(a) if paragrapt{2)(a) applies to the enterpri&dy name; or
(b) if paragrapt{2)(b) applies to the enterpr&eby name, or by
the name of the franchise.

For the purposes afubiems(3) and (4):

(a) an employer or employers may be specified by name or by
inclusion in a specified class or specified classes; and

(b) employees must be specified by inclusion in a specified class
or specified classes; and

(c) organisations must beacified by name.

68
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(8)

Note:

Employees not traditionally covered by awards etc.

A modern enterprise award must not be expressed to cover classes of
employees:
(a) who, because of the nature or seniority of their role, have
traditionally not been covered by awar@hether made
under laws of the Commonwealth or the States); or

(b) who perform work that is not of a similar nature to work that
has traditionally been regulated by such awards.

For example, in some industries, managerial employees have traliitioot been
covered by awards.

9 Variation and termination of certain transitional

1)

(2)

Note 1:

Note 2:

3)

instruments etc. to take account of enterprise
instrument modernisation process

If FWA makes a modern enterprise award to replace an enterprise
preserved collectivet&te agreement, the agreement terminates when
the modern award comes into operation.

FWA must, as soon as practicable after a modern enterprise award that
is made to replace an enterprise instrument comes into operation:
(a) terminate the enterprisastrument (if it has not already
terminated undesubitem(1)); and
(b) vary or terminate (as appropriate) any of the following
(modernisable instrumenis
() other awarebased transitional instruments;
(i transitional APCSs;
so that employees wiwere covered by the enterprise

instrument are no longer covered by those modernisable
instruments.

The main provisions about transitional instruments are in Schadated the main
provisions about transitional APCSs are in Scheflule

This item does not limit the effect of any other provision of this Act under which a
modernisable instrument ceases to cover a person from a time earlier than when the
instrument is terminated or varied under this item.

If FWA decides not to make a modegnterprise award to replace an
enterprise instrument, the instrument terminates when that decision
comes into operation.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 2009o. , 2009
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(4)

(5)

If, by the end of the period specified in paragraph 4(3)(b), no
application under item or 5 has been made in relation to an ignise
instrument, the instrument terminates at the end of that period.

As soon as practicable after all modern enterprise awards made in the
enterprise instrument modernisation process have come into operation,
FWA must terminate any remaining modsable instruments.

10 Notification of the cut-off for the enterprise instrument

(1)

(2)
3)

modernisation process

FWA must, at least 6 months before the end of the period specified in
paragraph 4(3)(b), advise any persons still covered by an enterprise
instrument
(a) that the period for making applications under itehand 5
ends on 3December 2013; and
(b) of the consequences for the enterprise instrument if an
application in relation to the instrument is not made.

FWA may give that advice by any meansansiders appropriate.

Section625 of the FW Act (which deals with delegation by the

President of functions and powers of FWA) has effect as if
subsectof2) of that section included
and powers under this item.

Division 30 Avoiding reductions in take-home pay

11 Enterprise instrument modernisation process is not

1)

(2)

Note:

intended to result in reduction in take-home pay

The enterprise instrument modernisation process is not intended to
result in a reduction in the talk®me @y of employees.

An e mp ltakeyheme pagis the pay an employee actually receives:
(a) including wages and incentilgased payments, and
additional amounts such as allowances and overtime; but

(b) disregarding the effect of any deductions that made as
permitted by sectioB24 of the FW Act.

Deductions permitted by secti®24 of the FW Act may (for example) include
deductions under salary sacrificing arrangements.

70
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3 An employee suffers modernisationrelated reduction in takehome
payif, and only if:

(a) a modern enterprise award made in the enterprise instrument
modernisation process starts to apply to the employee when
the award comes into operation; and

(b) the employee is employed in the same position as (or a
position that is omparable to) the position he or she was
employed in immediately before the modern enterprise award
came into operation; and

(o0t he amount of -homepagfonporking ee d6s t ake
particular hours or for a particular quantity of work after the
modernenterprise award comes into operation is less than

what would have behemepayfoe empl oyeeds

those hours or that quantity of work immediately before the
award came into operation; and
(dthat reduction -homepaphie empl oyeeds
attrbutable to the enterprise instrument modernisation
process.

12 Orders remedying reductions in take-home pay

D If FWA is satisfied that an employee, or a class of employees, to whom
a modern enterprise award applies has suffered a modernisdéitad
reduction in takehome pay, FWA may make any ordeitdke-home
pay orde) requiring, or relating to, the payment of an amount or
amounts to the employee or employees that FWA considers appropriate
to remedy the situation.

2 FWA may make a takBome pay mler only on application by:
(a) an employee who has suffered a modernisatdasted
reduction in takehome pay; or
(b) an organisation that is entitled to represent the industrial
interests of such an employee; or
(c) a person acting on behalf of as$ of such employees.

3 If FWA is satisfied that an application for a talkeme pay order has
already been made in relation to an employee or a class of employees,
FWA may dismiss any later application that is made under these
provisions in relation tthe same employee or employees.

13 Ensuring that take-home pay orders are confined to the
circumstances for which they are needed

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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D FWA must not make a tak@ome pay order in relation to an employee
or class of employees fif:
(a) FWA considers that thenodernisatiosrelated reduction in
take-home pay is minor or insignificant; or

(b) FWA is satisfied that the employee or employees have been
adequately compensated in other ways for the reduction.

2 FWA must ensure that a tak®eme pay order is expressso that:

(a) it does not apply to an employee unless the employee has
actually suffered a modernisatioalated reduction in
take-home pay; and

(b) if the takehome pay payable to the employee under the
modern enterprise award increases after the @adeade,
there is a corresponding reduction in any amount payable to
the employee under the order.

14 Take-home pay order continues to have effect so long as
modern enterprise award continues to cover the
employee or employees

A take-home pay order made relation to an employee or class of
employees to whom a particular modern enterprise award applies
continues to have effect in relation to those employees (subject to the
terms of the order) for so long as the modern enterprise award continues
to coverthe employee or employees, even if it stops applying to the
employee or employees because an enterprise agreement starts to apply.

15 Inconsistency with modern enterprise awards and
enterprise agreements
A term of a modern enterprise award or an enter@greement has no
effect in relation to an employee to the extent that it is less beneficial to
the employee than a term of a tdl@me pay order that applies to the
employee.

16 Application of provisions of FW Act to take-home pay
orders
The FW Act apjés as if the following provisions of that Act included a
reference to a taklBome pay order:
(a) subsection 675(2);
(b) subsection 706(2).

Note:  For compliance with takbome pay orders, see iteéhof Scheduld 6.

72 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Division 40 Application of the FW Act

17 How the FW Act applies to modern awards made in the
enterprise instrument modernisation process

1) A modern enterprise award made under Dividds, for the purposes
of the FW Act (and any other law), taken to be a modern award (being a
modern enterge award) within the meaning of that Act from the day
on which the modern enterprise award is made.

(2 Sectior49 of the FW Act does not apply for the purpose of determining
when the modern enterprise award comes into operation. Instead, the
modern entgarise award comes into operation on the day on which it is
expressed to commence, being a day that is not earlier than the day on
which the modern enterprise award is made.

3 The regulations may deal with other matters relating to how the FW Act
appliesin relation to modern enterprise awards.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Part 30 Amendments

Fair Work Act 2009

18 Section 12 (definition of award modernisation process)
Repeal the definition, substitute:

award modernisation processeans:

(a) the process of making modern awards uidat10A of the
Workplace Relations Act 1998&s continued by Pa2tof
Schedules of theFair Work (Transitional Provisions and
Consequential Amendments) Act 2088d

(b) the enterprise instrument modernisation process provided for
by Part2 of Schedulé of theFair Work (Transitional
Provisions and Consequential Amendments) Act.2009

19 Section 12 (definition of coverage terms)
Repeal the definition, substitute:

coverage terms

(a) in relation to a modern award (other than a modern enterprise
award):see sectiod43; and

(b) in relation to a modern enterprise award: see setdiBA.

20 Section 12
Insert:

modern enterprise awardsee subsection 168A(2).

21 Section 12
Insert:

modern enterprise awards objectiveee subsection 168B(1).

22 Section 12
Insert:

part of a single enterprisesee subsection 168A(6).

74 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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23 Section 12
Insert:

single enterprisesee sectiol68A.

24 Section 132 (after the paragraph relating to Division 6)
Insert:

Division 7 contains additional provisions relating to modern
enteprise awards.

25 Atthe end of section 143
Add:

Modern enterprise awards

(8) A modern award (other than a modern enterprise award) must be
expressed not to cover employees who are covered by a modern
enterprise award, or an enterprise instrument (witignmeaning
of the Fair Work (Transitional Provisions and Consequential
Amendments) Act 200%r employers in relation to those
employees.

(9) This section does not apply to modern enterprise awards.
Note: The headingto sectiat¥3 is altered by addirgt t hoé moglerndawefids other

than modern enterprise award® .
26 After section 143
Insert:

143A Coverage terms of modern enterprise awards

Coverage terms must be included

(1) A modern enterprise award must include terowwérage terms
setting ot, in accordance with this section:
(a) the enterprise or enterprises to which the modern enterprise
awaurd relates; and

(b) the employers, employees and organisations that are covered
by the modern enterprise award.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Enterprises

(2) A modern enterprisenaard must be expressed to relate:
(a) to a single enterprise (or a part of a single enterprise) only; or

(b) to one or more enterprises, but only if the employers all carry
on similar business activities under the same franchise and
are:

() franchisee®f the same franchisor; or
(i) related bodies corporate of the same franchisor; or
(ii) any combination of the above.

Employers and employees

(3) A modern enterprise award must be expressed to cover:

(a) a specified employer that carries on, or djgetemployers
that carry on, the enterprise or enterprises referred to in
subsectior{2); and

(b) specified employees of employers covered by the modern
enterprise award.

Organisations

(4) A modern enterprise award may be expressed to cover one or more
specified organisations, in relation to:

(a) all or specified employees covered by the award; or

(b) the employer, or all or specified employers, covered by the
award.

Outworker entities

(5 A modern enterprise award must not be expressed to cover
outworker entities.

How coverage etc. is expressed

(6) For the purposes afubsectiorf2), an enterprise must be specified:
(a) if paragrapt{2)(a) applies to the enterpr&dyy name; or

(b) if paragrapt{2)(b) applies to the enterpr&eoy name, or by
the name of the franchise.

(7) For the purposes afubsectiong3) and (4):

76
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(a) an employer or employers may be specified by name or by
inclusion in a specified class or specified classes; and

(b) employees must be specified by inclusion in a specified class
or specified classes; and

(c) organisations must be specified by name.

Employees not traditionally covered by awards etc.

(8) A modern enterprise award must not be expressed to cover classes
of employees:

(a) who, because of the nature or seniorityhefitrole, have
traditionally not been covered by awards (whether made
under laws of the Commonwealth or the States); or

(b) who perform work that is not of a similar nature to work that
has traditionally been regulated by such awards.

Note: For examplein some industries, managerial employees have
traditionally not been covered by awards.

27 Atthe end of Part 2-3
Add:

Division 70 Additional provisions relating to modern
enterprise awards

168A Modern enterprise awards

(1) This Division contains additimal provisions that relate to modern
enterprise awards. The provisions in this Division have effect
despite anything else in this Part.

(2) A modern enterprise awarg a modern award that is expressed to
relate to:

(a) a single enterprise (or a partaokingle enterprise) only; or
(b) one or more enterprises, if the employers all carry on similar
business activities under the same franchise and are:

() franchisees of the same franchisor; or
(i) related bodies corporate of the same franchisor; or
(i) any combination of the above.

(3) A single enterprises:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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(a) a business, project or undertaking that is carried on by an

employer; or
(b) the activities carried on by:
() the Commonwealth, a State or a Territory; or

(i) a body, association, fafe or other entity established for

a public purpose by or under a law of the
Commonwealth, a State or a Territory; or

(ii) any other body in which the Commonwealth, a State or

a Territory has a controlling interest.

(4) For the purposes afubsectior{3), if 2 or more employers carry on
a business, project or undertaking as a joint venture or common

enterprise, the employers are taken to be one employer.

(5) For the purposes aiubsectior{3), if 2 or more related bodies

corporate each carry on a dingnterprise:

(a) the bodies corporate are taken to be one employer; and
(b) the single enterprises are taken to be one single enterprise.

Note: However, a modern enterprise award could just relate to a part of that

single enterprise.

(6) A partof a sngle enterpriseincludes, for example:

(a) a geographically distinct part of the single enterprise; or
(b) a distinct operational or organisational unit within the single

enterprise.

168B The modern enterprise awards objective

What is the modern enteipe awards objective?

(1) FWA must recognise that modern enterprise awards may provide
terms and conditions tailored to reflect employment arrangements
that have been developed in relation to the relevant enterprises.

This is themodern enterprise awardsbjective

When does the modern enterprise awards objective apply?

(2) The modern enterprise awards objective applies to the performance

of FWAG6s functions or power s

to modern enterprise awards.

78
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References to the nmech awards objective

(3) A reference to the modern awards objective in this Act, other than
sectionl34, is taken to include a reference to the modern enterprise
awards objective.

168C Rules about making and revoking modern enterprise awards

Making modem enterprise awards

(1) FWA must not, under this Part:
(a) make a modern enterprise award; or

(b) make a determination varying a modern award so that it
becomes a modern enterprise award.

Note: Modern enterprise awards can be made only in accordanfceheit
enterprise instrument modernisation process provided for by2 Pért
Schedules of theFair Work (Transitional Provisions and
Consequential Amendments) Act 2009

Revoking modern enterprise awards

(2) FWA may make a determination revoking a modamesprise
award only on application under sectis8.

(3) FWA must not make a determination revoking a modern enterprise
award unless FWA is satisfied that:
(a) the award is obsolete or no longer capable of operating; or
(b) all the employees covereg the award will, when the
revocation comes into operation, be covered by a different
modern award (other than the miscellaneous modern award
or a modern enterprise award) that is appropriate for them.

(4) In deciding whether to make a determination réwgla modern
enterprise award FWA must take into account the following:
(a) the circumstances that led to the making of the modern
enterprise award;
(b) the content of the modern award referred to in
paragrapt(3)(b);
(c) the terms and conditions of efopment applying in the
industry in which the persons covered by the modern
enterprise award operate, and the extent to which those terms
and conditions are reflected in the modern enterprise award;

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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(d) the extent to which the modern enterprise awardiggev
enterprisespecific terms and conditions of employment;

(e) the likely impact on the persons covered by the modern
enterprise award, and the persons covered by the modern
award referred to iparagraph{3)(b), of a decision to revoke,
or not revokethe modern enterprise award, including any
impact on the ongoing viability or competitiveness of any
enterprise carried on by those persons;

() the views of the persons covered by the modern enterprise
award;

(g) any other matter prescribed by the ragohs.

168D Rules about changing coverage of modern enterprise awards

(1) FWA must not make a determination varying a modern enterprise
award so as to extend the coverage of the modern enterprise award
so that it ceases to be a modern enterprise award.

(2) In deciding whether to make a determination varying the coverage
of a modern enterprise award in some other way, FWA must take
into account the following:

(a) the circumstances that led to the making of the modern
enterprise award;

(b) whether therés a modern award (other than the
miscellaneous modern award or a modern enterprise award)
that would, but for the modern enterprise award, cover the
persons covered, or proposed to be covered, by the modern
enterprise award,

(c) the content of the moderlaward referred to iparagraphb);

(d) the terms and conditions of employment applying in the
industry in which the persons covered, or proposed to be
covered, by the modern award operate, and the extent to
which those terms and conditions are refldatethe modern
enterprise award;

(e) the extent to which the modern enterprise award provides
enterprisespecific terms and conditions of employment;

() the likely impact on the persons covered, or proposed to be
covered, by the modern enterprise awardl the persons
covered by the modern award referred tpanagrapkfb), of
a decision to make, or not make, the variation, including any

80 Fair Work (Transitional Provisionand Consequential Amendments) Bill 2009No.
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impact on the ongoing viability or competitiveness of any
enterprise carried on by those persons;

(9) the views ofthe persons covered, or proposed to be covered,
by the modern enterprise award;

(h) any other matter prescribed by the regulations.

28 Subsection 292(1)
Repeal the subsection, substitute:

(1) If FWA makes one or more determinations varying modern award
minimum wages in an annual wage review, FWA must publish the
rates of those wages as so varied:

(a) for wages in a modern award (other than a modern enterprise
awardp before 1July in the next financial year; and

(b) for wages in a modern enterprise asidaas soon as
practicable.

Note: FWA must also publish the modern award as varied (see s&é&8)n

Note: Theheadingtosectich9 2 i s alt ebyeldulyby omitting 0

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinatioede under the FW
Act
Part 1 Preliminary

Schedule 70 Enterprise agreements and
workplace determinations made under
the FW Act

Part 10 Preliminary

1 Meanings of employer and employee

In this Scheduleemployeameans a national system employee, and
employermeans a national system employer.

82 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Enterprise agreements and workplace determinations made tined€V Act Schedule
7
Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging pProti2

Part 20 Transitional provisions relating to the
application of the no-disadvantage test to
enterprise agreements made and varied
during bridging period

Division 10 Enterprise agreements and variations made
during bridging period must pass
no-disadvantage test

2 Approval of agreement or variation by FWAGQJ passing the
no-disadvantage test

D Paragaph 186(2)(d) of the FW Act (including as that paragraph has
effect under subsection 211(3) of that Act) and subsection 211(5) of that
Act apply in relation to:
(a) an enterprise agreement made during the bridging period; and

(b) a variation of an enterpe agreement, if the variation was
made during the bridging period;

as if the words fbetter off overall

fi ndisadvantage test as set out in Divisdoof Part2 of Schedule&’ to
the Fair Work (Transitional Provisions an@onsequential
Amendments) Act2009 wer e substituted.

(2 Paragraph 189(1)(b) of the FW Act applies in relation to an enterprise
agreement made during the bridgin
overall testo wer e-disadeantagéestassetnd t h
out in Division2 of Part2 of Schedul& to theFair Work (Transitional
Provisions and Consequential Amendments) Act@00% e r e
substituted.

Note:  This means that sectid®3 (which deals with passing the better off overall test) and
subsectins 211(4) and (5) (which deal with applying the better off overall test to

agreements as proposed to be varied) of the FW Act will have no effect in relation to the
approval by FWA of agreements and variations during the bridging period.

Division 20 The no-disadvantage test

3 Definitions
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 2 Transitional provisions relating to the application of thedisadvantage test to
enterprise agrements made and varied during bridging period

Q) In this Division:
designated awardfor an employee or employees who are or may be
covered by an enterprise agreement, means an award determined by the
FWA under iten8, and includes an award taken to be so desigmated
relation to the employee or employees under fgomless a different
award has been designated in relation to the employee or employees
under itenB).
industrial instrumentmeans any of the following:

(@) an AWA;

(b) a workplace agreement;

(c) a pe-reform AWA;

(d) a prereform certified agreement;

(e) a workplace determination (within the meaning of the WR
Act);

(f) a sectiol70MX award;

(g) an old IR agreement;

(h) a preserved State agreement.

reference instrumenbas the meaning given bytstem 5(1).
relevant general instrumenitas the meaning given by subitem 5(2).
Application of this Division to variations

2 Unless the contrary intention appears, this Division applies to an
enterprise agreement as proposed to be varied in a corregpmagirto
the way in which it applies to an enterprise agreement.

3 For the purposes alubitem(2):

(a) a reference in a provision of this Division to an employee
who is covered by the agreement is taken to be a reference to
an employee who is one ofetlaffected employees for the
variation of the agreement (within the meaning of the FW
Act); and

(b) a reference in a provision of this Division to the employees
who are covered by the agreement is taken to be a reference
to the affected employees for theriation; and

(c) a reference in a provision of this Division to an application
for approval of the agreement under secti8h of the FW
Act is taken to be a reference to an application for approval
of a variation of the agreement under secZibf of hat Act.
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Enterprise agreements and workplace determinatiorte mader the FW AcSchedule
7
Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging pProti2

Application of this Division to prospective employees

4 For the purposes of applying this Division to an enterprise agreement, a
reference to an employee who is covered by the enterprise agreement is,
so far as the context permits, taken touel a reference to a person
who may at a future time be covered by the enterprise agreement.

4 When does an agreement pass the no-disadvantage test?

1) An enterprise agreement passes thelisadvantage test if FWA is
satisfied that the agreement does nowould not result, on balance, in
a reduction in the overall terms and conditions of employment of the
employees who are covered by the agreement under any reference
instrument relating to one or more of the employees.

2 For the purposes afubitem(1):
(a) a law of a State or Territory that:
() relates to long service leave; and
(i) applied, immediately before the application was made
for approval of the agreement under seciti8h of the
FW Act, to an employee referred to in that subitem, or
would have applied to such an employee if he or she
had been employed by the employer at that time;
is taken, to the extent that it provides for long service leave,
to be a reference instrument relating to the employee; and
(b) if, apart from this subite, the only reference instrument
relating to the employee is a designated award for the
employe® the designated award is to be disregarded to the
extent (if any) that it provides for long service leave.

Note:  An enterprise agreement made during the brig giariod will prevail over a law of a
State or Territory, to the extent of any inconsistency, so far as that law deals with long
service leave (see iteh).

3 An enterprise agreement or a variation of an enterprise agreement is
taken to pass the fitisadvantage test if there is no reference instrument
in relation to any of the employees who are covered by the agreement.

4 To avoid doubt, if there is a reference instrument in relation to one or
more, but not all, of the employees referred teubitem(1):
(a) if the agreement passes thedi®advantage test under
subitem(1)d it passes the test in relation to all employees
who are covered by the agreement; or

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 2 Transitional provisions relating to the application of thedisadvantage test to
enterpise agreements made and varied during bridging period

Note 1:

Note 2:

Note 3:

Note 4:

()

(b) if the agreement does not pass thedisadvantage test under
subitem(1)d it does not pasthe testin relation to any
employees who are covered by the agreement.

In addition to the nalisadvantage test, during the bridging period, the Australian Fair
Pay and Conditions Standard prevails over an enterprise agreement to the extent to
which the Australian Fair Pay and Conditions Standard provides a more favourable

outcome for the employee or employ@esee subitem 27(1).

From the FW (safety net provisions) commencement day, a term of an enterprise
agreement has no effect to theesttit excludes the National Employment Standards or
any provision of the National Employment Standards (see se&fasd 56 of the FW
Act).

This item applies to an enterprise agreement as proposed to be varied in a corresponding
way to the wayin which it applies to an enterprise agree esee subitems 3(2) and

@A)

See iteml0 for how FWA makes decisions under this item.

For the purposes of determining whether an enterprise agreement as
proposed to be varied passes thalsadvantge test, FWA must
disregard any individual flexibility arrangement that has been agreed to
by an affected employee and his or her employer under the flexibility
term in the agreement.

5 Reference instruments etc.

(1)

(2)

A reference instrumentin relation toemployees who are covered by
an enterprise agreement, is:

(a) any relevant general instrument; or

(b) if there is no relevant general instrun@@ratny designated
award;

for one or more of the employees.

A relevant general instrumentor an employee o is covered by an
enterprise agreement, is an awbesded transitional instrument:

(a) that regulates, or would but for an enterprise agreement or
another industrial instrument having come into operation
regulate, any term or condition of employmenpefsons
engaged in the same kind of work as that performed or to be
performed by the employee under the enterprise agreement;
and

(b) that applied, or would but for an enterprise agreement or
another industrial instrument having come into operation
have@ pl ied, to the employeeos
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Enterprise agreeents and workplace determinations made under the FWS&bedule

7
Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging pProti2

before the day on which the application for approval of the
agreement was made under sectiBh of the FW Act.

6 Enterprise agreement to be tested as at test time

1)

(2)

In deciding whether an enterprise agreatrpasses, or does not pass,
the nedisadvantage test, FWA must consider it as in existence at the
test time.

Thetest timeis the time when the application for approval of the
agreement was made under sectiBh of the FW Act.

7 Designated awardsd before application for FWA approval

(1)

(2)

(3)

FWA may, on application by an employer, determine that an award is a
designated award for an employee or class of employees of the
employer.

FWA may make a determination under this item only if it is satisfied
that:

(a) the employee or employees are or may be employed in an
industry or occupation in which the terms and conditions of
the kind of work performed or to be performed by the
employee or employees:

() are usually regulated by an award; or

(i) would, but for an enterprise agreement or another
industrial instrument having come into operation,
usually be regulated by an award; and

(b) unless there is a designated award for the employee or
employees, there would be no reference instrument relating
to theemployee or employees; and

(c) there is an award that satisfies the requirements specified in
subitem(3).

An award or awards determined by FWA under this item:
(a) must be an award or awards regulating, or that would, but for
an enterprise agreementanother industrial instrument
having come into operation, regulate, terms or conditions of
employment of employees engaged in the same kind of work
as the work performed or to be performed by the employee or
employees; and

Fair Work (Transitional Provisions and @eequential Amendments) Bill 2009 No.  , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 2 Transitional provisions relating to the applicatiofthe nedisadvantage test to
enterprise agreements made and varied during bridging period

(b) must, in the opinion dFWA, be an award or awartisat
would be appropriate for the purpose referred to in paragraph
8(3)(b) if an application were made for approval of an
enterprise agreement under secfi8b of the FW Act; and

(c) must not be an award that regulates the $exnd conditions
of employment in a single business only (being the single
business specified in the award).

4 An award determined under this item in relation to an employee or
employees is taken to be the designated award determined by FWA
under itenB in relation to the employee or employees ff, later, an
application is made for approval of an enterprise agreement under
section185 of the FW Act, in relation to the employee or the
employees.

(5) Despitesubitem(4), FWA may determine under iteBrthat another
awardis a designated award in relation to the employee, or in relation to
some or all of the employees, if:
(a) FWA becomes aware of information that was not available to
it at the time of the determination undaibitem(1); and
(b) FWA is satidied that, had that information been available to
it at that time, FWA would have determined under
subitem(1) the other award to be the designated award.

(6) FWA may determine different awards undebitem(1) in relation to
different employees.

@) In this item, a reference to an employee or employees of an employer
includes a reference to a person or persons who may become an
employee or employees of the employer.

(8) A determination made under this item is not a legislative instrument.

8 Designated awardsd after application for FWA approval

D This item applies to an enterprise agreement if there is no relevant
general instrument in relation to an employee who is, or a class of
employees who are, covered by the agreement.

(2 FWA must determine that aaward is a designhated award for the
employee or employees referred tasubitem(1), if it is satisfied that:

(a) on the date on which the application for approval of the
enterprise agreement was made under set®drof the FW

88 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Enterprse agreements and workplace determinations made under the F@&chetule
7
Transitional provisions relating to the application of thedisadvantage test to
enterprise agreements made and varied during bridging pProti2

Act, the employee or erlgyees are or would be employed in
an industry or occupation in which the terms and conditions
of the kind of work performed or to be performed by the
employee or employees:

() are usually regulated by an award; or

(i) would, but for an enterprise agreent or another
industrial instrument having come into operation,
usually be regulated by an award; and

(b) there is an award that satisfies the requirements specified in
subitem(3).

(3) An award or awarddetermined by FWA under this item:

(a) must bean award or awards regulating, or that would, but for
an enterprise agreement or another industrial instrument
having come into operation, regulate, terms or conditions of
employment of employees engaged in the same kind of work
as the work performed biaé¢ employee or employees under
the enterprise agreement concerned; and

(b) must, in the opinion of FWA, be appropriate for the purpose
of deciding whether an enterprise agreement passes the
no-disadvantage test; and

(c) must not be an award that reguathe terms and conditions
of employment in a single business only (being the single
business specified in the award).

4 FWA may determine different awards undebitem(2) in relation to
different employees.

5) A determination made under this itern& a legislative instrument.

9 Effect of State awards etc.

For the purposes of paragraphs 7(2)(a) and 8(2)(a), an industry or
occupation in which the terms and conditions of the kind of work
performed or to be performed by an employee are usually redudst
an award is taken to include an industry or occupation in which the
terms and conditions of the kind of work performed or to be performed
by the employee:

(a) were, immediately before the reform commencement, usually

regulated by a State award; or

Fair Work (Transitional Provisios and Consequential Amendments) Bill 2009No. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 2 Transitional provisions relating to the ajgption of the nedisadvantage test to
enterprise agreements made and varied during bridging period

(b) would, but for an industrial instrument or a State employment
agreement having come into operation, usually have been so
regulated immediately before the reform commencement.

10 Matters taken into account when testing agreement etc.

D In deciding wiether an enterprise agreement passes, or does not pass,
the nedisadvantage test, FWA:
(a) must have regard to the work obligations of the employee or
employees under the enterprise agreement; and

(b) may inform itself in any way it considers appropriate
including (but not limited to) contacting any of the following:

() the employer;
(i) the employee, or some or all of the employees, who are
covered by the enterprise agreement;
(i) a bargaining representative in relation to the agreement.

2 In deciding whether to determine that an award is a designated award in
relation to an employee or employees of an employer, FWA may inform
itself in any way it considers appropriate including (but not limited to)
contacting any of the following:

(a) the emplyer;

(b) the employee or employees;

(c) if the determination would be made under it8dna
bargaining representative in relation to the agreement.

90 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Enterprise agreements andrkplace determinations made under the FW Schedule
7

Other requirements and modifications applying to making and varying enterprise
agreements during the bridging periéthrt 3

2 Part 30 Other requirements and modifications
3 applying to making and varying enterprise
4 agreements during the bridging period

5 Division 10 Requirements relating to approval

6 11 Approval of agreement by FWAGJ interaction with the

7 National Employment Standards

8 Paragraph 186(2)(c) of the FW Act (which deals with terms that

9 contravene sectidbb of that Act) does not aly in relation to:

10 (a) an enterprise agreement made during the bridging period; or
11 (b) a variation of an enterprise agreement, if the variation is

12 made during the bridging period.

13 Note:  Section55 of the FW Act (which deals with the interaction betweenNational

14 Employment Standards and enterprise agreements etc.) will apply afterthe end of the
15 bridging period. SectioB6 of that Act provides that a term of an enterprise agreement
16 has no effect to the extent that it contravenes sebton

17 12 Approval of agreement by FWAQJ term about settling

18 disputes
19 Subparagraph 186(6)(a)(ii) of the FW Aethich deals with a
20 requirement for an enterprise agreement to have a term about setting
21 disputes in relation to the National Employment Standards) applies in
22 relation to:
23 (a) an enterprise agreement made during the bridging period; or
24 (b) a variation of an enterprise agreement, if the variation is
25 made during the bridging period;
26 as if the words fAas those provisions aprfr
27 peri oded0 awleded after fANational Employment
28 Note: For disputes relating to the Australian Fair Pay and Conditions Standard as it applies
29 during the bridging period, see ite2i.
30 13 Approval of agreement by FWAJ requirements relating to
31 particular kinds of employees
32 1) Subsection 187(4) of the FW Act (which deals with requirements
33 relating to particular kinds of employees) does not apply in relation to:
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW
Act

Part 3 Other requirements and modifications applying to making and varying
enterprise agreements during the bridging period

(a) an enterprise agreement made during the bridging period; or
(b) a variation of an enterprise regment, if the variation is
made during the bridging period;

except in so far as that subsection requires FWA to be satisfied as
referred to in sectioB00 of the FW Act.

(2 Section200 of the FW Act (which deals with requirements relating to
outworkers)applies in relation to the agreement or variation as if:

(a) references in that section to a modern award were references
to an award; and

(b) references in that section to outworker terms were references
to outworker terms as defined in sectitg# ofthe WR Act.

Division 20 Base rate of pay

14 Base rate of pay under enterprise agreements

The FW Act applies during the bridging period as if seQio® (which
deals with base rate of pay under enterprise agreements) were omitted.

Division 30 No extensions of time

15 No extension of time to apply for approval of agreement
made in final 14 days of bridging period

Paragraph 185(3)(b) of the FW Act (which deals with extending the
period within which an application must be made to FWA for approval
of an enterpse agreement) does not apply in relation to an enterprise
agreement made during the period of 14 days ending at the end of the
bridging period.

Note: If an application for approval of an enterprise agreement referred to in this item is not
made to FWA wihin 14 days of it being made:

(@ FWA cannot approve the entemprise agreement; but
(b) another enterprise agreement may be made in accordance with
Part2-4 of the FW Act.

16 No extension of time to apply for approval of variation of
agreement made in final 14 days of bridging period

92 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Enterprise agreements and workplace determinations made under the F8¢Haxdule

7

Other requirements and modifications applyiognaking and varying enterprise
agreements during the bridging periéthrt 3

Note:

Paragraph 210(3)(b) of the FW Act (which deals with extending the
period within which an application must be made to FWA for approval
of a variation of an enterprise agreement) does not apply in relation to a
variation of an eterprise agreement, if that variation was made during
the period of 14 days ending at the end of the bridging period.

If an application for approval of a variation referred to in this item is not made to FWA
within 14 days of it being made:

(€)] FWA cannot approve the variation; but
(b) another variation may be made in accordance withZRarof the
FW Act.

Division 40 State and Territory laws dealing with long

service leave

17 Enterprise agreement made during the bridging period

prevails over State and Territory laws dealing with long
service leave

Despite subsection 29(2) of the FW Act, an enterprise agreement made
during the bridging period prevails over a law of a State or Territory, to
the extent of any inconsistency, so far as that law dealdonigh

service leave.

Note: A term of such an enterprise agreement will still apply subject to a law of a State or
Territory so far as that law is otherwise covered by paragraph 29(2)(a) or (b) of the FW
Act.
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements andrkplace determinations made under the FW

Act

Part 4 Transitional provisions to apply the better off overall test after end of bridging
period if award modernisation not yet completed

Part 40 Transitional provisions to apply the better off

overall test after end of bridging period if
award modernisation not yet completed

18 Application of better off overall test to making of

(1)

(2)

3)

enterprise agreements that cover unmodernised award
covered employees

This item applies in relation tanaenterprise agreement made after the
end of the bridging period if one or more of the employees covered by
the agreement is an unmodernised award covered employee.

Non-greenfields agreements

Despite sectiod93 of the FW Act, if the enterprise agreemis not a
greenfields agreement, the agreement passes the better off overall test
under that section only if:
(a) FWA is satisfied as referred tosmbsectior{1) of that
section in relation to the agreement; and
(b) FWA is satisfied, as at the teghe, that each unmodernised
award covered employee, and each prospective
unmodernised award covered employee, for the agreement
would be better off overall if the agreement applied to the
employee than if the relevant awdrdsed transitional
instrument ad transitional APCS applied to the employee.

Greenfields agreements

Despite sectiod93 of the FW Act, if the enterprise agreement is a
greenfields agreement, the agreement passes the better off overall test
under that section only if:
(a) FWA is satsfied as referred to subsectior{3) of that
section in relation to the agreement; and
(b) FWA is satisfied, as at the test time, that each prospective
unmodernised award covered employee for the agreement
would be better off overall if the agreemenplaal to the
employee than if the relevant awdrdsed transitional
instrument and transitional AP Gfpplied to the employee.

94
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Enterprise agreements and workplace determinations made under the F8¢Haxdule

7

Transitional provisions to apply the better off overall test after end of bridging period if

award modmisation not yet complete®art 4

(4)

FWA may assume employee better off overall in certain
circumstances

For the purposes of determining whether an enterprise g passes

the better off overall test, if a class of employees to which a particular
employee belongs would be better off if the agreement applied to that
class than if the relevant modern award or relevant abasdd

transitional instrument and tratishal AP CSapplied to that class,

FWA is entitled to assume, in the absence of evidence to the contrary,
that the employee would be better off overall if the agreement applied to
the employee.

19 Application of better off overall test to variation of

(1)

(2)

(3)

enterprise agreements that cover unmodernised award
covered employees

This item applies in relation to a variation of an enterprise agreement if:
(a) the variation is made after the end of the bridging period; and

(b) one or more of the employees whe apbvered by the
agreement is an unmodernised award covered employee.

Despite subsections 211(4) and (5) of the FW suabtems3) and (4)
apply in relation to the variation for the purposes of FWA being
satisfied that the agreement as proposed t@mhied passes the better
off overall test.

Modification of the better off overall test

An enterprise agreement as proposed to be varied passes the better off
overall test if FWA is satisfied, as at the test time, that:

(a) each award covered employead each prospective award
covered employee, for the agreement would be better off
overall if the agreement applied to the employee than if the
relevant modern award applied to the employee; and

(b) each unmodernised award covered employee, and each
prospective unmodernised award covered employee, for the
agreement would be better off overall if the agreement
applied to the employee than if the relevant ansased
transitional instrument and transitional APCS applied to the
employee.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 4 Transitional provisions to apply the better off overall test after end of bridging
period if award modernisation not yet completed

(4)

()

FWA may assume employee better off overall in certain
circumstances

For the purposes of determining whether the enterprise agreement as
proposed to be varied passes the better off overall test, if a class of
employees to which a particular employee belongs would ber loétte

if the agreement applied to that class than if the relevant modern award
or relevant awarthased transitional instrument and transitional APCS
applied to that class, FWA is entitled to assume, in the absence of
evidence to the contrary, that the eoygle would be better off overall

if the agreement applied to the employee.

FWA must disregard individual flexibility arrangement

For the purposes of determining whether an enterprise agreement as
proposed to be varied passes the better off overalRésh must

disregard any individual flexibility arrangement that has been agreed to
by an award covered employee and his or her employer under the
flexibility term in the agreement.

20 Definitions

In this Part:
prospective unmodernised award covered ergptfor an enterprise
agreement, means a person who, if he or she were an employee at the
test time of an employer covered by the agreement:
(a) would be covered by the agreement; and
(b) would be covered by an awabdsed transttional instrument
(therelevant awarebased transitional instrumentthat:
() is in operation; and
(i) would cover the person in relation to the work that he or
she would perform under the agreement; and
(ii) covers the employer.

test time
(a) for the purposes of itetBd means the time the application
for approval of the agreement by FWA was made under
sectionl85 of the FW Act; and
(b) for the purposes of iteldi®d means the time the application
for approval of the variation of the enterprise agreement by
FWA was made undesection210 of that Act.
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Enterprise agreements and workplace determinations made under the F8¢Haxdule
7

Transitional provisions to apply the better off overall test after end of imgdperiod if
award modernisation not yet complet®art 4

unmodernised award covered employéar an enterprise agreement,
means an employee who:
(a) is covered by the agreement; and
(b) at the test time, is covered by an awhaged transitional
instrument (theelevant awardbasedtransitional
instrumeny) that:
() is in operation; and
(i) covers the employee in relation to the work that he or
she is to perform under the agreement; and
(iii) covers his or her employer.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 5 Transitional povisions relating to workplace determinations made under the

FW Act

Part 50 Transitional provisions relating to workplace

determinations made under the FW Act

21 Application made during bridging period for special

low-paid workplace determinationd general
requirement relating to minimum safety net
Subsection 262(3) of the FW Act (which deals with a general

requirement relating tthe minimum safety net) applies in relation to an
application for a special loywaid workforce determination made during

the bridging period as if the words fAmod
National Employment Standardso were omit
together with the Australian Fair Pay ar
substituted.

22 Special low-paid workplace determinationd employer

must not previously have been covered by
agreement-based transitional instrument

Subsection 263(3) of the FW Act (whichals with additional
requirements for making a special lpaid workplace determination)
applies in relation to a workplace determination, whether made during
or after the bridging period, as if the reference in that subsection to an
enterprise agreememiciuded a reference to a collective
agreemenbased transitional instrument.

23 Core terms of workplace determinationsd assessment of

determination made during bridging period against the
no disadvantage test

Subsection 272(4) of the FW Act (which dealshvwvorkplace

determinations passing the better off overall test) applies in relation to a

workplace determination made during the bridging period as if the

words fnbetter off l1068er avlelret esni t utedeansdet
w o r d sdisativamtage tessaset out in Divisior2 of Part2 of

Schedule? to theFair Work (Transitional Provisions and

Consequential Amendments) Act 2009wer e substituted.
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7

Transitioral provisions relating to workplace determinations made under the FW Act

Part 5

24 Core terms of workplace determinationsd assessment of

1)

(2)

determination made after bridging period that covers
unmodernised award covered employees against the
better off overall test

This item applies in relation to a workplace determination made after
the end of the bridging period if one or more of the employees who will
be covered by the determinatiorais unmodernised award covered
employee (within the meaning of Pdjt

Subsection 272(4) of the FW Act (which deals with workplace
determinations passing the better off overall test) applies in relation to
the wor kplace det e rnderseatiorli 9030 avse ri
omitted and t h&8ofwschedlld totheFaidWork it em
(Transitional Provisions and Consequential Amendments) Actti2009

were substituted.

25 Core terms of workplace determinationsd safety net

1)

(2)

Note:

3)

requirements

This item gplies in relation to a workplace determination made during
the bridging period.

Subsection 272(5) of the FW Act (which deals with terms relating to
safety net requirements) does not apply in relation to the workplace
determination, except in so far that subsection prevents a workplace
determination from including a term that would, if the determination
were an enterprise agreement, mean that FWA could not approve the
agreement because of the operation of se2@dnof that Act (which
deals with regirements relating to outworkers).

Section55 of the FW Act (which deals with the interaction between the National
Employment Standards and workplace determinations etc.) will apply after the end of
the bridging period. Sectidsb of that Act provide that aterm of a workplace
determination has no effect to the extent that it contravenes sBBtion

Section200 of the FW Acfwhich deals with requirements relating to
outworkers) applies in relation to the workplace determination as if:
(a) refeences in that section to a modern award were references
to an award; and

(b) references in that section to outworker terms were references
to outworker terms as defined in sectisg# of the WR Act.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace determinations made under the FW

Act

Part 5 Transitional provisions relating to workplace determinations made under the

FW Act

26 Mandatory terms of workplace determinationsd term

1)

(2)

(3)

Note:

about settling disputes

This item applies in relation to a workplace determination made during
the bridging period.

Paragraph 273(2)(b) of the FW Act (which deals with a requirement for
a workplace determination to have a term about settling disjputes
relation to the National Employment Standards) applies in relation to

t he workplace determination as if

Empl oyment Standards apply after
added after fiNational Employment

Sulsection 273(3) of the FW Act (which deals with a requirement for a
workplace determination to have a term about settling disputes) applies
in relation to the workplace determination as if the reference to
paragraph 186(6)(a) of the FW Act were a refereadbat paragraph in

its application to an enterprise agreement made during the bridging
period (see iterd?2).

For disputes relating to the Australian Fair Pay and Conditions Standard as it applies
during the bridging period, see ite2i.
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Interaction with Australian Fair Pay and Conditions Standard during bridging period

Part 6

Part 60 Interaction with Australian Fair Pay and

Conditions Standard during bridging period

27 Interaction with Australian Fair Pay and Conditions

(1)

(2)

3)

(4)

(5)

Standard during bridging period

Continued application of Australian Fair Pay and Conditions
Standard

The Australiam Fair Pay and Conditions Standard, in its application
during the bridging period under ite2of Schedulel and itenb of
Schedule9 prevails over an enterprise agreement or a workplace
determination that applies to an employee to the extent to whigh, in
particular respect, the Australian Fair Pay and Conditions Standard
provides a more favourable outcome for the employee.

Disputes about Australian Fair Pay and Conditions Standard to
be resolved using the model dispute resolution process

A dispute abut:

(a) whether the Australian Fair Pay and Conditions Standard
provides a more favourable outcome for an employee in a
particular respect than an enterprise agreement or workplace
determination that applies to that employee; or

(b) what the outcome #r an employee in a particular respect
under the Australian Fair Pay and Conditions Standard,
where an enterprise agreement or a workplace determination
applies to that employee;

is to be resolved using the model dispute resolution process referred to
in Part13 of the WR Act.

For the purposes alubitem(2), Divisions2 and 3 of Part3 of the WR
Act apply as if a reference in those Divisions to the Commission or the
Industrial Registrar were a reference to FWA.

The fact that the model dispute oksion process applies in relation to
the dispute does not affect any right of a party to the dispute to take
court action to resolve fit.

To avoid doubtsubitemg(2) and (3) apply despite:

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 7 Enterprise agreements and workplace deteatioms made under the FW
Act

Part 6 Interaction with Australian Fair Pay and Conditions Standard during bridging
period

(a) subsection 694(2) of the WR Act (which deals with when t
mode| dispute resolution process applies); and

(b) subsection 595(1) of the FW Act (which deals with when
FWA may deal with a dispute).

Continued application of regulations

(6) Despite the WR Act repeal, regulations made for the purposes of
subsectiorl72(4) of the WR Act continue to apply during the bridging
period as if a reference in those regulations to a workplace agreement
were a reference to an enterprise agreement and a workplace
determination.

Australian Fair Pay and Conditions Standard cannot be excluded

@) A term of an enterprise agreement or a workplace determination has no
effect to the extent to which it purports to exclude the Australian Fair
Pay and Conditions Standard or any part of i.

Meaning of workplace determination

(8) In this item:

workplace determinationomeans a workplace determination made under
the FW Act.

102 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Workplace agreements and workplace determimatimade under the WR Act
Schedule 8
Preliminary Part 1

Schedule 80 Workplace agreements and
workplace determinations made under
the WR Act

Part 10 Preliminary

1 Meanings of employer and employee

In this Scheduleemployeaneansa national system employee, and
employermeans a national system employer.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions fating to workplace agree ments

Part 20 Transitional provisions relating to workplace
agreements

Division 10 Transitional provisions relating to collective
agreements made before the WR Act repeal day

2 Division applies to collective agreements made before WR
Act repeal day

This Division applies to a collective agreement made before the WR
Act repeal day.

Note:  Schedule (which deals with transitional instruments) also contains rules that apply to
such agreements

3 General ruled continued application of lodgment
provisions, no-disadvantage test and prohibited
contentrules, etc.

The following provisions oPart8 of the WR Actontinue to apply in
relation to the collective agreemennt andafter the WR Act repdaay:
(a) subsections 337(8), (9), (10) and (11) (which deal with
nornrcompliance with access and information requirements);
(b) section341 (which deals with lodging unapproved
agreements);
(c) Division 5 of Part3 (which deals with lodgment);
(d) Division5A of Part8 (which deals with the ndisadvantage
test);
(e) subsections 347(1) and (3) (which deal with when a
workplace agreement comes into operation);
() section347A (which deals with the operation of workplace
agreements);
(g) Division 7 o Part8 (which deals with content rules), other
than section853 (which deals with dispute settlement) and
358 (which deals with prohibited content being void);
(h) subsection 401(1) and sectidh2A.

Note 1: The general effect of this provision is teegerve the Pa8 rules about lodgment, the
no-disadvantage test and prohibited content for collective agreements made before the
WR Act repeal day, subject to the modifications set out in this Division. The rules about
variation and termination of sucbltective agreements, and certain other rules, are
contained in Schedu® (which deals with transitional instruments).

104 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Workplace agreements and workplace determinations made under the WR Act
Schedule 8
Transitional provisions relating to workplace agreatsePart 2

Note 2: The rules requiring a collective agreement to include dispute settlement procedures and
about prohibited content being void cionte to apply under subitem 4(1) of Schedgile
(which deals with instrument content rules for transitional instruments).

4 Modificationd unlodged collective agreements must be
lodged within 14 days

D Despite itenB, if the collective agreement is an ulded collective
agreement:

(a) the Workplace Authority Director must not consider whether
the agreement passes thedsadvantage test under
section346D of the WR Act, as that section cones to
apply because ofem3, unless the agreement is lodged
before the end of the period (tbat-off period) of 14 days
referred to in subsection 342(1) or (2) of tAat; and

(b) if the agreement is not lodged before the end of theftut
period, it does not come into operation; and

(c) subsection 342(3) ohée WR Act (which deals with a civil
remedy for late lodgment), as that subseatimntinues to
apply because dtem 3, does not apply to the lodgment of
the agreement.

Note:  The general effect of this provision is that unlodged collective agreementbenust
lodged within 14 days of being made in order to come into operation. However, late
lodgment will not give rise to a civil remedy.

(2 If the collective agreement is lodged after the end of theftyeriod,
the Workplace Authority Director must givewaitten notice, stating
that the agreement cannot come into operation because it was lodged
after the end of the cuff period, to the following:

(a) the employer to which the agreement would have applied if it
had come into operation;

(b) if the agreenent is a union collective agreement or a
multiple-business agreement that would be a union collective
agreement but for subsection 331(1) of the WRbAte
organisation or organisations that would have been covered
by the agreement if it had come into cation.

5 Modificationd limits on variation of a collective agreement
that operates from approval for the purpose of passing
the no-disadvantage test

1) Despite itenB, if the collective agreement is a workplace agreement
that operates from approval, thdes in this item also apply.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR

Act

Part 2 Transitional provisions relating to workplace agree ments

Note:

(2)

(3)

(4)

(5)

The general effect of this item is that a collective agreement that operates from approval
can only be varied for the purpose of passing thdisadvantage test if a variation for
that purpose is lodged within a sp exif period.

If, as at the WR Act repeal day:

(a) a notice under secti@46M of the WR Act about whether
the agreement passes thedsadvantage test has not been
given; or

(b) a notice under subsection 346M(2) of the WR Act stating that
the agreemat does not pass the-d@advantage test has
been given but a variation of the agreement, for the purposes
of passing that test, has not been made; or

(c) a notice under subsection 346M(2) of the WR Act stating that
the agreement does not pass thalisadvantage test has
been given and a variation of the agreement, for the purposes
of passing that test, has been made but has not been lodged;

then Division5A of Part8 of the WR Act, as that Division continues to
apply because of ite) has effect in ration to the collective
agreement subject tubitems(3) and (5).

Section346N of the WR Act, as that section continues to apply because
of tem 3, has effect in relation to the agreement, on and after the WR
Act repeal day, as fif it provided that anation for the purposes of

passing the ndisadvantage test set out in sec8a6D of that Act

must be lodged under sectiBA6N of that Act before the end of:

(a) the period of 30 days beginning on the seventh day after the
date of issue specified the notice under subsection
346M(2) of that Act in relation to the agreement; or

(b) if the period is extended undsubitem(4)d the period as
extended.

The Workplace Authority Director may extend the period referred to in
paragraph{3)(b) in relatiorto a particular agreement in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as that section continues to apply because
of tem3, has effect in relation to the agreement, on and after the WR
Act repeal day, as if it providatiat the Workplace Authority Director
must not consider under that section whether the agreement as varied
passes the rdisadvantage test unless the variation is lodged within the
period referred to iparagraph{3)(a) or (b).
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Schedule 8
Transitional provisions relating to workplace agree melRsst 2

Division 20 Transitional provisions relating to variations
of collective agreements made before the WR
Act repeal day

6 Division applies to variations of collective agreements
made before WR Act repeal day
This Division applies to a variation of a collective agreement under
Division 8 of Pari8 of the WR Act, if the variation is made before the
WR Act repeal day.

7 General ruled continued application of lodgment
provisions and no-disadvantage test to ordinary
variations

The following provisions oPart8 of the WRAct continue to appl in
relation to the variationn andafter the WR Act repeal day:
(a) Division 5A of Part8 (which deals with the Rdisadvantage
test);
(b) subsections 370(8), (9), (10) and (11) (which deal with
nonrcompliance with access and information requirements)
(c) section374 (which deals with lodgment of unapproved
variations);
(d) Subdivision C of Divisior8 of Part8 (which deals with
lodgment);
(e) Subdivision D of Division8 of Part8 (which deals with when
a variation comes into operation);

() subsetion 401(1) and sectiohl 2A.

Note:  The general effect of this provision is to preserve the ®autes about lodgment and
the nedisadvantage test for variations under Divissomade before the WR repeal day,
subject to the modifications set out ingtivision.

8 Modificationd unlodged variations must be lodged within
14 days

Q) Despite itenv, if the variation is an unlodged variation:

(a) the Workplace Authority Director must not consider whether
the varied agreement passes thelieadvantage tésinder
section346D of the WR Act, as that sectiomtioues to
apply because @iem7, unless the variation is lodged before
the end of the period (theut-off period) of 14 days referred
to in subsection 375(1) of that Act; and

Fair Work (Transitional Provisios and Consequential Amendments) Bill 2009No. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

(b) subsection 375(2)fahe WR Act (which deals with a civil
remedy for late lodgment), as that subsection continues to
apply because of iteffy does not apply to the variation.

Note: The general effect of this provision is that unlodged variations of collective agreements
mustbe lodged within 14 days of being made in order to come into operation. However,
late lodgment will not give rise to a civil remedy.

(2 If the variation is lodged after the end of the-ofitperiod, the
Workplace Authority Director must give a writtentite, stating that
the variation cannot come into operation because it was lodged after the
end of the cubff period, to the following:

(a) the employer to which the agreement applies;

(b) if the agreement is a union collective agreement or a
multiple-business agreement that would be a union collective
agreement but for subsection 331(1) of the WRbAte
organisation or organisations covered by the agreement.

9 Modificationd limits on varying variations for the purpose
of passing the no-disadvantage test

Q) Despite itenv, if, as at the WR Act repeal day:

(a) a notice under secti@46M of the WR Act about whether
the agreement as varied passes thdisadvantage test has
not been given in relation to the variation; or

(b) a notice under subsecti@B46M(2) of the WR Act stating that
the agreement as varied does not pass tiiisadvantage
test has been given in relation to the variation, but a variation,
for the purposes of passing that test, has not been made; or

(c) a notice under subsection 34GM of the WR Act stating that
the agreement as varied does not pass tiiisadvantage
test has been given in relation to the variation and a variation
of the agreement, for the purposes of passing that test, has
been made but has not been lodged;

then DOvision 5A of Part8 of the WR Act, as that Division continues to
apply because of iteffy has effect in relation to the variation, on and
after the WR Act repeal day, subjectsubitems2) and (4).

(2 Section346N of the WR Act, as that section conésuo apply because
of tem7, has effect in relation to the variation, on and after the WR Act
repeal day, as if it provided that a variation for the purposes of passing
the nedisadvantage test set out in sec@#6D of that Act must be
lodged under sdion 346N of that Act before the end of:

108 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Schedule 8
Transitional provisions relating to workplace agree melRsst 2

3)

(4)

(a) the period of 30 days beginning on the seventh day after the
date of issue specified in the notice under subsection
346M(2) of that Act in relation to the agreement as varied; or

(b) if the period is extendeghdersubitem(3)d the period as
extended.

The Workplace Authority Director may extend the period referred to in
paragrapt{2)(a) in relation to a particular variation in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as #t section continues to apply because

of tem7, has effect in relation to the variation, on and after the WR Act
repeal day, as if it provided that the Workplace Authority Director must
not consider under that section whether the agreement as variesl passe
the nedisadvantage test unless the variation for the purposes of passing
that test is lodged within the period referred tpamagrapt{2)(a) or

(b).

Division 30 Transitional provisions relating to pre-WR

Act repeal day terminations of collective
agreements

10 Termination by approval general ruled continued

1)

(2)

application of lodgment provisions

This item applies to a termination of a collective agreement, if the
termination has been approved in accordance with se38mf the
WR Act (which deals witherminations by approval) before the WR
Act repeal day, but not lodged in accordance with se888nof that
Act before that day.

The following provisions oPart8 of the WRAct continue to apply in
relation to the terminatioon andafter the WR At repeal day:
(a) subsection 381(2) (which deals with when a workplace
agreement is terminated);
(b) subsections 384(4), (5) and (6) (which deal with
norrcompliance with information requirements);
(c) section387 (which deals with lodgment of unapproved
terminations);
(d) Subdivision C of Divisior® of Part8 (which deals with
lodgment);

(e) section398 (which deals with the effect of noompliance);

Fair Work (TransitionaProvisions and Consequential Amendments) Bill 200No. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

(f) subsection 401(1) and sectidh2A.

Note: The general effect of this provision is to preserveRbg8 rules in relation to
terminations of workplace agreements approved before the WR Act repeal day, subject
to the modifications set out in itebd. Terminations after that day are dealt with in
Schedule8 (which deals with transitional instruments).

11 Modificationd unlodged terminations must be lodged
within 14 days

1) Despite itenlO, if a termination to which that item applies is an
unlodged termination:
(a) the termination does not come into operation unless it is
lodged before the end of the ddy period (theut-off
period) referred to in subsection 388(1) of the WR Act as that
subsectiortontinues to apply becauseiteim 10; and
(b) subsection 388(2) of the WR Act (which deals with a civil
remedy for late lodgment), as that subsection noas to
apply because of ited0, does not apply to the termination.
Note: The general effect of this provision is that unlodged terminations must be lodged within

14 days of being made in order to come into operation. However, late lodgment will not
giverise to a civil remedy.

2 If the termination is lodged after the end of theaffiperiod, the
Workplace Authority Director must give a written notice, stating that
the termination cannot come into operation because it was lodged after
the end of the dwoff period, to the following:

(a) the employer to which the agreement applies;

(b) if the agreement is a union collective agreement or a
multiple-business agreement that would be a union collective
agreement but for subsection 331(1) of the WRbAtEe
organisation or organisations covered by the agreement.

12 Unilateral termination of collective agreement in manner
provided for in agreement general ruled continued
application of lodgment provisions

D This item applies to a termination of a collectagreement if a
declaration to terminate the agreement is lodged under subsection
392(2) of the WR Act (which deals with unilateral termination in the
manner provided in the agreement) before the WR Act repeal day.

2 The following provisions oPart8 of the WRACct continue to applyn
relation to the terminatioon and after the WR Act repeal day

110 Fair Work (Transitional Provisions and Ceaquential Amendments) Bill 2009 No.
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(a) subsection 381(2) (which deals with when a workplace
agreement is terminated);

(b) section396 (which deals with receipts for lodgment of
declarations);

(c) section397 (which deals with giving notice after lodging
notice of termination);

(d) section398 (which deals with the effect of naompliance);

(e) section412A.

Note:  The general effect of this provision is to preserve the ®artes in relatia to unilateral
terminations of workplace agreements, if a declaration to terminate the agreement has

been lodged before the WR Act repeal day. Terminations after that day are dealt with in
Schedule8 (which deals with transitional instruments).

13 Termination by the Commissiond Commission may
continue to deal with applications made before the WR
Act repeal day

1) This item applies to a collective agreement in relation to which an
application has been made under subsection 397A(2) of the WR Act
(which dead with termination by the Commission) before the WR Act
repeal day.

(2 The following provisions oPart8 of the WRAct continue to apply in
relation to the agreemeah andafter the WR Act repeal day:

(a) subsection 381(2) (which deals with when aemtil/e
agreement is terminated);

(b) subsections 397A(1) and (3) (which deal with when the
Commission may terminate a collective agreement);
(c) section412A.
Note: The general effect of this provision is to preserve the ®autes in relation to
applications for terminations of workplace agreements by the Commission made before

the WR Act repeal day. Terminations after that day are dealt with in Scl8@ukéch
deals with transitional instruments).

Division 40 Transitional provisions relating to ITEAs
made before the WR Act repeal day

14 Continued application of Part 8 to ITEAs made before the
WR Act repeal day

D This item applies to an ITEA made before the WR Act repeal day.

Fair Work (Transitional Provisions and Consequential Amendmeitd@9 No. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

2 The following provisions oPart8 of the WRAct continue to apply in
relation to the ITEAon andafter the WR Act repeal day:

(a) Divisions1 to 5A of Par8 (which deal with the making and
lodgment of workplace agreements and thelisadvantage
test);

(b) subsection 347(1) (which deals with when a workplace
agreement goes into operation);

(c) section347A (which deals with the operation of workplace
agreements);

(d) Division 7 of Pari8 (which deals with content rules), other
than section853 (which deals with dispute settlement) and
358 (which deals with prohibitezbntent being void);

(e) subsection 401(1) and sectiéh2A.

Note 1: The general effect of this provision is to preserve the ®eautes about lodgment, the
no-disadvantage test and prohibited content in relation to ITEAs made before the WR
Act repeal dg, subject to the modification set out in itéd®. The rules about making
ITEAS after that day are contained in Divisidrof this Part. The rules about variation
and termination of ITEAs after that day, and some other rules, are contained in
Schedule8 (which deals with transitional instruments).

Note 2: The rules requiring an ITEA to include dispute settlement procedures and about
prohibited content being void continue to apply under subitem 4(1) of Scl8edule
(which deals with instrument content rules fansitional instruments).

15 Modificationd limits on variation of an ITEA that operates
from approval for the purpose of passing the
no-disadvantage test

Q) Despite itenil4, if the ITEA is a workplace agreement that operates
from approval, the rules imis item also apply.
Note:  The general effect of this item is that an ITEA that operates from approval can only be

varied for the purpose of passing thedisadvantage test if a variation for that purpose
is lodged within a specified period.

2 If, asat the WR Act repeal day:

(a) a notice under secti@46M of the WR Act about whether
the ITEA passes the fiisadvantage test has not been given;
or

(b) a notice under subsection 346M(2) of the WR Act stating that
the ITEA does not pass the-dsadvartge test has been
given but a variation of the ITEA, for the purposes of passing
that test, has not been made; or

112 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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(3)

(4)

()

(c) a notice under subsection 346M(2) of the WR Act stating that
the ITEA does not pass the-disadvantage test has been
given and a variain of the ITEA, for the purposes of
passing that test, has been made but has not been lodged;

then Division5A of Part8 of the WR Act, as that Division continues to
apply because of itei¥, has effect in relation to the collective
agreement subject tabitems(3) and (5).

Section346N of the WR Act, as that section continues to apply because
of tem14, has effect in relation to the ITEA, on and after the WR Act
repeal day, as if it provided that a variation for the purposes of passing
the nedisadvatage test set out in sectiBA6D of that Act must be

lodged under secticB46N of that Act before the end of:

(a) the period of 30 days beginning on the seventh day after the
date of issue specified in the notice under subsection
346M(2) of that Act irrelation to the ITEA; or

(b) if the period is extended undsubitem(4)d the period as
extended.

The Workplace Authority Director may extend the period referred to in
paragrapt{3)(a) in relation to a particular ITEA in circumstances
prescribed by theegulations.

Section346Q of the WR Act, as that section continues to apply because
of tem 14, has effect in relation to the ITEA, on and after the WR Act
repeal day, as if it provided that the Workplace Authority Director must
not consider under thaection whether the ITEA as varied passes the
no-disadvantage test unless the variation is lodged within the period
referred to inparagrapt{3)(a) or (b).

Division 50 Transitional provisions relating to variations

of ITEAs made before the WR Act repeal day

16 General ruled continued application of lodgment

provisions and no-disadvantage test to ordinary
variations

1) This item applies to a variation of an ITEA under Divisgaf Part8 of
the WR Act, if the variation is made before the WR Act repeal day
2 The following provisions oPart8 of the WRAct continue to apply in
relation to the variatioon andafter the WR Act repeal day:
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agreements and workplace determinations made under the WR

Act

Part 2 Transitional provisions relating to workplace agree ments

Note:

(a) Division 5A of Part8 (which deals with the rdisadvantage
test);

(b) subsections 370(8), (9), (10) and (11hiet deal with
noncompliance with access and information requirements);

(c) section374 (which deals with lodgment of unapproved
variations);

(d) Subdivision C of Divisior8 of Part8 (which deals with
lodgment);

(e) Subdivision D of Division8 of Part3 (which deal with when
a variation comes into operation);

(f) subsection 401(1) and sectidh2A.

The general effect of this provision is to preserve the ®aurtes about lodgment and

the nadisadvantage test for variations made before the WiRep®eal day of ITEAS,
subject to the modification specified in itei.

17 Modificationd limits on varying variations for the purpose

1)

(2)

of passing the no-disadvantage test

Despite itenil6, if, as at the WR Act repeal day:

(a) a notice under secti@nav of the WR Act about whether
the ITEA as varied passes thedisadvantage test has not
been given in relation to the variation; or

(b) a notice under subsection 346M(2) of the WR Act stating that
the ITEA as varied does not pass thalizadvantage tesas
been given in relation to the variation, but a variation, for the
purposes of passing that test, has not been made; or

(c) a notice under subsection 346M(2) of the WR Act stating that
the ITEA as varied does not pass thedisadvantage test has
beengiven in relation to the variation and a variation of the
ITEA, for the purposes of passing that test, has been made
but has not been lodged,;

then Division5A of Part8 of the WR Act, as that Division continues to
apply because of iteld6, has effect inglation to the variation, on and
after the WR Act repeal day, subjectsidbitems2) and (4).

Section346N of the WR Act, as that section continues to apply because
of tem16, has effect in relation to the variation, on and after the WR
Act repeal dg, as if it provided that a variation for the purposes of
passing the ndisadvantage test set out in sec8aD of that Act

must be lodged under sectiBa6N before the end of:

114
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3)

(4)

(a) the period of 30 days beginning on the seventh day after the
date of isue specified in the notice under subsection
346M(2) of that Act in relation to the variation; or

(b) if the period is extended undsubitem(3)d the period as
extended.

The Workplace Authority Director may extend the period referred to in
paragrapt{2)(a) in relation to a particular variation in circumstances
prescribed by the regulations.

Section346Q of the WR Act, as that section continues to apply because
of tem 16, has effect in relation to the variation, on and after the WR
Act repeal dayas if it provided that the Workplace Authority Director
must not consider under that section whether the ITEA as varied passes
the nedisadvantage test unless the variation for the purposes of passing
that test is lodged within the period referred tpamgraph(2)(a) or

(b).

Division 60 Transitional provisions relating to pre-WR

Act repeal day terminations of ITEAs

18 Termination by approvald continued application of

1)

(2)

lodgment provisions

This item applies to a termination of an ITEA, if the terminaison
approved in accordance with secti#6 of the WR Acfwhich deals
with terminations by approval) before the WR Act repeal day, but not
lodged in accordance with sectiB&9 of that Act by that time.

The following provisions oPart8 of the WRAct continue to apply in
relation to the terminatioon andafter the WR Act repeal day:

(a) subsection 381(2) (which deals with when a workplace
agreement is terminated);

(b) subsections 384(4), (5) and (6) (which deal with
non-compliance with informationequirements);

(c) section387 (which deals with lodgment of unapproved
terminations);

(d) Subdivision C of Divisior® of Part8 (which deals with
lodgment);

(e) section398 (which deals with the effect of raompliance);

() subsection 401(1) and g0 412A.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agreements and workplace determinatimade under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

Note: The general effect of this provision is to preserve the ®autes in relation to
terminations of ITEAs approved before the WR Act repeal day. Terminations after that
day are dealt with in Schedudgwhich deals with transitional insiments).

19 Unilateral termination of ITEA in manner provided for in
agreementd continued application of lodgment
provisions

Q) This item applies to a termination of an ITEA if a declaration to
terminate the ITEA is lodged under subsection 392(2) of theAdtR
(which deals with unilateral termination in the manner provided in the
ITEA) before the WR Act repeal day.

2 The following provisions oPart8 of the WR Actontinue to apply in
relation to the terminatioan andafter the WR Act repeal day:
(a) subsection 381(2) (which deals with when a workplace
agreement is terminated);
(b) section396 (which deals with receipts for lodgment of
declarations);
(c) section397 (which deals with giving notice after lodging
notice of termination);
(d) section398(which deals with effect of neaompliance).
(e) section412A.
Note:  The general effect of this provision is to preserve the ®autes in relation to
terminations of ITEAS, if a declaration to terminate is lodged before the WR Act repeal

day. Terminabns after that day are dealt with in Schedu(gvhich deals with
transitional instruments).

20 Continued application of lodgment provisions where
termination by written notice is given before the WR
Act repeal day and lodged within 120 days

D This item applies to an ITEA, if notice to terminate the ITEA is given in
accordance with subsection 393(4) of the WR (ddtich deals with
unilateral termination by giving written notice) before the WR Act
repeal day.

2 The following provisions oPart8 of theWR Act continue to applyn
andafter the WR Act repeal day in relation to the termination of the
ITEA:
(a) subsection 381(2) (which deals with when an ITEA is
terminated);

116 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Note:

3)

(4)

(5)

(6)

(b) sections393, 394, 395, 396, 397, 397A, 398 and 399A
(which deal with mattex relating to lodgment of
terminations, etc.);

(c) section412A.

The general effect of this provision is to preserve the ®autes in relation to

terminations of ITEAs by written notice given before the WR Act repeal day, subject to
the modificaions set out isubitems(3) to (6). Terminations after that day are dealt

with in Schedule (which deals with transitional instruments).

Modificationd declaration to terminate must be lodged within 120
days of WR Act repeal day

A declaration may onlpe lodged, in relation to the ITEA under
subsection 393(2) of the WR Aets that subsection continues to apply
because osubitem(2), before the end of the period (thet-off period)

of 120 days beginning on the WR Act repeal day.

Section396 of theWR Act, as that section continues to apply because
of subitem(2), does not apply in relation to the ITEA if the declaration
is not lodged before the end of the-offt period.

Despite subsection 381(2) and sec8@8 of the WR Act, as those
provisians continue to apply becausesobitem(2), the termination of

the ITEA does not take effect if the declaration is not lodged before the
end of the cubff period.

If the termination is lodged after the end of theaffifperiod, the
Workplace Authoty Director must give a written notice, stating that
the termination cannot come into operation because the declaration was
lodged after the end of the eoff period, to the following:
(a) the employer to which the agreement applies;

(b) the employee twvhom the agreement applies.

Division 78 Transitional provisions relating to making

ITEAs during the bridging period

21 General ruled continued application of Part 8 to making of

ITEAS
1) Despite the repeal of P&tof the WR Act, an ITEA may, during the
bridging period, be made under Divisidrof that Part as if that Part had
not been repealed.
Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitionalprovisions relating to workplace agree ments

2 The following provisions oPart8 of the WRAct continue to apply in
relation to the ITEA on and after the WR Act repeal day:

(a) Divisions1 to 5A of Par8 (which deal with the making and
lodgment of workplace agreements and thelisadvantage
test), other than sectioB462J and 346ZK (which deal with
dismissing an employee if an agreement does not pass that
test);

(b) subsections 347(1) and (3) (whickad with when a
workplace agreement comes into operation);

(c) section347A (which deals with the operation of workplace
agreements);

(d) Division 7 of Pari8 (which deals with content rules), other
than section853 (which deals with dispute settlemesutd
358 (which deals with prohibited content being void);

(e) subsections 400(3) and (5), subsection 401(1) and
sectiond12A.

Note 1: The general effect of this provision is to permit ITEAs to be made during the bridging
period and to preserve the Panules about lodgment, the stisadvantage test and
prohibited content, subject to the modifications set out in this Division. The rules about
variation and termination of ITEAsn andafter the WR Act repeal day, and certain
other rules, are contained $theduled (which deals with transitional instruments).

Note 2: The rules requiring an ITEA to include dispute settlement procedures and about
prohibited content being void continue to apply under subitem 4(1) of Sct8&dule
(which deals with instrument ctent rules for transitional instruments).

3 The provisions referred to subitem(2) do not apply to an ITEA
lodged after the end of the bridging period.

4 If the ITEA is lodged after the end of the bridging period, the
Workplace Authority Director nat give a written notice, stating that
the ITEA cannot come into operation because the ITEA was lodged
after the end of the bridging period, to the following:

(a) the employer to which the ITEA would have applied if it had
come into operation;

(b) the enployee to whom the ITEA would have applied if it had
come into operation.

22 Modificationd enterprise agreements and workplace
determinations are taken to be instruments

D This item applies to an ITEA made during the bridging period as
referred to in subem 21(1).

118 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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2 For the purposes of the application to the ITEA of se@BE of the
WR Act, as that section continues to apply because of2ziem
enterprise agreements and workplace determinations are taken to be
specified in subsection 346E(3) (in éduh to the other instruments so
specified).

3 For the purposes of the application to the ITEA of se@B¥B of the
WR Act, as that section continues to apply because of2iem
enterprise agreements and workplace determinations (within the
meaningof the FW Act) are taken to be specified in subsection
346ZB(5) (in addition to the other instruments so specified).

23 Modificationd limits on variation of an ITEA that operates
from approval for the purpose of passing the
no-disadvantage test

Q) Despiteitem 21, if the ITEA is a workplace agreement that operates
from approval, the rules in this item also apply.

2 Section346N of the WR Act, as that section continues to apply because
of item21, has effect in relation to the ITEA, on and after the WR Ac
repeal day, as if it provided that a variation for the purposes of passing
the nedisadvantage test set out in sec@6D of that Act must be
lodged under sectidB46N of that Act before the end of:

(a) the period of 30 days beginning on the seveathafter the
date of issue specified in the notice under subsection
346M(2) of that Act in relation to the ITEA; or

(b) if the period is extended undsubitem(3)d the period as
extended

3 The Workplace Authority Director may extend the period refetoeil
paragrapt{2)(a) in relation to a particular ITEA in circumstances
prescribed by the regulations.

4 Section346Q of the WR Act, as that section continues to apply because
of tem21, has effect in relation to the ITEA, on and after the WR Act
repedday, as if it provided that the Workplace Authority Director must
not consider under that section whether the ITEA as varied passes the
no-disadvantage test unless the variation is lodged within the period
referred to inparagrapt{2)(a) or (b).

24 Modificationd subsection 400(5)

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR

Act

Part 2 Transitional provisions relating to workplace agreersent

(1)

(2)

This item applies to an ITEA made during the bridging period as
referred to in subitem 21(1).

For the purposes of the application to the ITEA of subsection 400(5) of
the WR Act, as that subsection continues to apply scatitem21,

the circumstance referred to in subsection 400(6) of that Act is taken to
include a reference to the circumstance referred to in subitem 25(2).

25 Effect of section 342 of the FW Act during the bridging

(1)

(2)

period

Despite sectiod42 of theFW Act, a prospective employer does not
contravene subsection 340(1) of that Act if, during the bridging period,
the person refuses to employ a person merely because the person
requires another person to make an ITEA as a condition of engagement,
other tlan in the circumstance referred tsiubitem(2).

The circumstance referred tosobitem(1) is that:

(a) the first person mentioned subitem(1) is a new employer;
and

(b) the new employer requires another person to make an ITEA,;
and

(c) the oher person would, if employed by the new employer, be
a transferring employee; and

(d) the requirement to make the ITEA is a condition of the other
person becoming employed by the new employer.

Division 80 Applying the no-disadvantage test where

there is atransmission or transfer of business

26 Applying the no-disadvantage test where there is a

1)

(2)

transmission or a transfer of business

This item applies if the Workplace Authority Director is required,
because of the application of this Schedule to a plade agreement, to
decide on orafter the WR Act repeal day, whether the workplace
agreement passes thedisadvantage test.

Division 7A of Partll of the WR Act continues to apply, in relation to
the workplace agreement, as if that Division hadoean repealed, with
the following modifications:
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(a) references to a workplace agreement binding an employer or

(b)

(€)

(d)

an employee are taken to include references to a workplace
agreement that is a transitional instrument covering an
employer or employee;

references to sectio®83 and 585 of the WR Act (other than
in section601D) are taken to include references to
section313 of the FW Act;

enterprise agreements and workplace determinations (within
the meaning of the FW Act) are taken to be specifigbe
definition of instrumentin subsection 601D(5) (in addition

to the other instruments so specified);

the reference in subparagraph 601G(1)(b)(i) to the instrument
described in paragraph 601D(2)(a) is taken to include a
reference to the instrumedescribed in paragraph 27(2)(a) of
this Schedule;

(e) the reference in subparagraph 601G(1)(b)(ii) to se &GBA

(f)

(9)

or clause27A of Schedul® is taken to include a reference to
item 9 of Schedulel1;

the reference in paragraph 601H(1)(b) to time tof
transmission is taken to include a reference to the time when
the new employer first employs a transferring employee;
paragraph 601H(2)(d) does not apply if the workplace
agreement applies to the new employer because of the
operation of sectio13 of the FW Act.

27 Employment arrangements if there is a transfer of
business and aworkplace agreement ceases to operate
because it does not pass the no-disadvantage test

D This item applies if:

(@)

(b)

on a particular day (theessation day a workgace

agreement (theriginal agreement ceases to operate under
section346W or 346ZA of the WR Act (as those provisions
continue to apply because of the operation of this Schedule)
because the original agreement does not pass the
no-disadvantage test; and

during the period beginning when the original agreement was
lodged and ending on the cessation day, the original
agreement started to cover a new employer and a transferring
employee or transferring employees because of the operation
of section313 d the FW Act.

Fair Work (Transitimal Provisions and Consequential Amendments) Bill 2000lo.  , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR

Act

Part 2 Transitional provisions relating to workplace agree ments

(2)

(3)

Despite subsection 346ZB(2) of the WR Act (as that provision
continues to apply because of the operation of this Schedule), the new
employer and the transferring employee or transferring employees who
were covered by the original agreememmediately before the
cessation day are taken, on and from the cessation day, to be covered
by:

(a) the instrument:

() that, but for the original agreement having come into
operation, would have covered the old employer and the
transferring employeer transferring employees
immediately before the termination of the employment
of the transferring employee or transferring employees
with the old employer; and

(i) that was capable of covering the new employer after the
time the transferring employee wansferring
employees became employed by the new employer
under Schedulgl; or

(b) if there is no instrument of a kind referred tgaragrapl{a)
in relation to the old employer and one or more of the
transferring employeésthe designated award (wiitithe
meaning of DivisiorbA of Part8 of the WR Act) in relation
to that employee or those employees.

If, but for the original agreement having come into operation, a
redundancy provision would, immediately before the termination of the
employment ofa transferring employee or transferring employees with
the old employer, have applied to the old employer in relation to a
transferring employee or transferring employees to who the original
agreement applied because of a preservation item (within theingea

of tem9 of Schedulel1) relating to the agreement, the redundancy
provision is taken:

(a) to apply to the new employer under it®&of Schedulel1, on
and from the cessation day, in relation to the transferring
employee or transferring employeesnga

(b) to continue to so apply to the employer, in relation to the
transferring employee or transferring employees, until the
earliest of the following:

() the end of the period of 24 months beginning on the first
day on which the old employer becameered, under
the preservation item, by the redundancy provision;
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(i) the time when the transferring employee ceases to be
employed by the new employer;

(i) the time when an enterprise agreement, workplace
determination or ITEA starts to apply to thmartsferring
employee or transferring employees and the new
employer.

4 If the original agreement is a workplace agreement as varied under
Division 8 of Part8 of the WR Act, the workplace agreement as in force
before the variation was lodged is, despietion346ZE of that Act (as
that section continues to apply because of the operation of this
Schedule), capable of being an instrument describpdragrapt{2)(a).

5) In this item:
instrumentmeans:

(a) if the termination of the employment of thertséerring
employee or transferring employees with the old employer
occurred before the WR Act repeal dagny of the
following:

() a workplace agreement;
(i) an award,
(i) a prereform certified agreement;
(v) a preserved State agreement;
(v) a ndional agreement preserving State awards; and

(b) if the termination of the employment of the transferring
employee or transferring employees with the old employer
occurred on or after the WR Act repeal dagny of the
following:

() an instrument referckto insubparagrapta)(i), (i),
(iii), (iv) or (v) that is a transitional instrument;

(i) an enterprise agreement;
(i) a workplace determination made under the FW Act.

redundancy provisiorhas the meaning given by subitem 38(7) of
Schedules.

Division 90 Miscellaneous

28 References to variations under Division 8

Fair Work (Transitional Provisions and Consequential Amends)ditl 2009 No. , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR
Act
Part 2 Transitional provisions relating to workplace agree ments

To avoid doubt, a reference in this Part to a variation under Di8sion
of Part8 of the WR Act does not include a reference to a variation made
for the purposes of passing thedisadvarige test.

29 Documents taken to be workplace agreements, etc.

To avoid doubt, sectior3?4A, 368A and 381A of the WR Act continue
to have effector the purposes @t provision of the WR Act that
continues to apply because of this Act.

124 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Transitional provisions relating to workplace determinations made under the WR Act

Part 3

Part 30 Transitional provisions relating to workplace

determinations made under the WR Act

30 Continued application of WR Act prohibited content

(1)

(2)

Note 1:

Note 2:

provisions

This item applies to a workplace determination made under the WR Act
before the WR Act repeal day.

Despite tle repeal of sectiob06 of the WR Act, Subdivision B of
Division 7 of Par@ of that Act (which deals with prohibited content),
other than sectioB58 (which deals with prohibited content being void),
continues to apply in relation to the workplace deteationon and

after the WR Act repeal day as if that section had not been repealed.

The general effect of this provision is to preserve the ®artes about prohibited
content for workplace determinations made before the WR Act repeal dayulgde r
about variation and termination of such workplace determinations, and certain other
rules, are contained in Sched@léwhich deals with transitional instruments).

The rules about prohibited content being void continue to apply under sultpof 4
Schedule8 (which deals with instrument content rules for transitional instruments).

31 Termination by approval general ruled continued

(1)

Note:

(2)

application of lodgment provisions

This item applies to a termination of a workplace determination, if the
termination has been approved in accordance with se286rof the

WR Act (which deals with terminations by approval) before the WR
Act repeal day, but not lodged in accordance with se888nof that

Act before that day.

Under subsection 506(3) dfe WR Act, a workplace determination can only be
terminated under Subdivision B of Divisi@nof Part8 of that Act after the
determination has passed its nominal expiry date.

Despite the repeal of sectibf6 of the WR Act, the following
provisions ofthat Act continue to apply in relation to the termination
andafter the WR Act repeal day, as if that section had not been
repealed:
(a) subsection 381(2) (which deals with when a workplace
determination is terminated);

Fair Work (Transitional Provisions and Consequential Amendments) Bi 20(0No.  , 2009
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Schedule 8Workplace agree ments and workplace determinations made under the WR

Act

Part 3 Transitional provisions relating to workplace determinations made under the

WR Act

Note:

(b) subsections 384(4), (5) @i6) (which deal with
noncompliance with information requirements);
(c) section387 (which deals with lodgment of unapproved
terminations);
(d) Subdivision C of Divisior® of Part8 (which deals with
lodgment);
(e) section398 (which deals with the fefct of noncompliance)
() subsection 401(1) and sectidh2A.
The general effect of this provision is to preserve the®autes in relation to
terminations of workplace determinations approved before the WR Act repeal day,

subject to the modiation set out in iterB2. Terminations after that day are dealt with
in Schedule (which deals with transitional instruments).

32 Modificationd unlodged terminations must be lodged

(1)

Note:

(2)

3)

within 14 days

Despite itenB1, if a termination to which that iteapplies is an
unlodged termination:
(a) the termination does not come into operation unless it is
lodged before the end of the 14 day period ¢tineoff
period) referred to in subsection 388(1) of the WR Act as that
subsection continues to apply becaakiem 31; and
(b) subsection 388(2) of the WR Act (which deals with a civil
remedy for late lodgment), as that subsection continues to
apply because of iteBi, does not apply to the termination.
The general effect of this provision is that urged terminations must be lodged within

14 days of being made in order to come into operation. However, late lodgment will not
give rise to a civil remedy.

If the termination is lodged after the end of theaffitperiod, the
Workplace Authority Directomust give a written notice, stating that

the termination cannot come into operation because it was lodged after
the end of the cubff period, to the following:

(a) the employer to which the workplace determination applies;
(b) the employees to whiche workplace determination applies.

In this item:
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Workplace agreements and workplace determinations made under the WR Act
Schedule 8

Transitional provisions relating to workplace determinations made undgvEhAct

Part 3

unlodged terminationin relation to a workplace determination, means
a termination of a workplace determination approved in accordance
with section386 of the WR Act, but not lodged with the Workplace
Authority Director under sectioB89 of that Act as at the WR Act
repeal day.

33 Termination by the Commissiond Commission may

1)

(2)

Note:

continue to deal with applications made before the WR
Act repeal day

This item applies to a workplace determination in retatdo which an
application has been made under subsection 397A(2) of the WR Act
(which deals with termination by the Commission) before the WR Act
repeal day.

Despite the repeal of sectibf6 of the WR Act, the following
provisions of that Act contiruto apply in relation to the workplace
determinatioron andafter the WR Act repeal day as if that section had
not been repealed:

(a) subsection 381(2) (which deals with when a workplace
determination is terminated);

(b) subsections 397A(1) and (3) (whideal with when the
Commission may terminate a workplace determination).

The general effect of this provision is to preserve the ®autes in relation to
applications for terminations of workplace determinations by the Commission made
before tle WR Act repeal day. Terminations after that day are dealt with in Schdule
(which deals with transitional instruments).

34 Documents taken to be workplace determinations, etc.

To avoid doubt, sectioB31A of the WR Act continues to apply for the
purpogs of a provision of that Act that continues to apply because of
this Part.

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 9Minimum wages
Part 1 Preliminary

Schedule 90 Minimum wages

Part 10 Preliminary

1 Meanings of employee and employer

In this Scheduleemployeemeans a national system employee and
employermeans a national systeamployer.

128 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Minimum wagesScheduk 9

Special provisions relatinBat2o FWAOs
Part20 Speci al provisions relating
annual wage review
2 Period to which first annual wage review relates
FWA6s first annual wage review is to
the period:

(a) starting on the FW (safety net provisg) commencement

day; and
(b) ending at the end of the next Bone;
even if that period is not a full financial year.

3 Exercise of powers in advance of first annual wage review

period

FWA may, before the start of the period referred to in Beexerdse
powers for the purpose of obtaining information to be taken into
account in its first annual wage review. Powers that may be exercised

include:

(a) inviting persons or bodies to make written submissions to

FWA for consideration in the review; and

(b) undertaking or commissioning research for the purposes of

the review.

4 First national minimum wage order does not have to set full

range of special national minimum wages

Q) In its first annual wage review, FWA does not have to set a full range of
spedal national minimum wages covering all the classes of employees

referred to in paragraph 294(1)(b) of the FW Act.

2 However, FWA must set a special national minimum wage for a class

or subclass of those employees in its first annual wage review if the

transitional national minimum wage order sets a special national

minimum wage order for those employees.

Note:  The transitional national minimum wage order is taken to have been made on the FW

(safety net provisions) commencement day: seelt2m

3 If FWA does not set a full range of special national minimum wages in
its first annual wage review, the PresidenF@fA must establish a

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Schedule 9Minimum wages
Part2 Speci al provisions relating to FWAd6s first an

process for the setting of the remaining special national minimum
wages in FWAG6s second annual wage revieyv

4 FWA may adise persons or bodies about that process in any way FWA
considers appropriate.

(5) Section625 of the FW Act (which deals with delegation by the
President of functions and powers of FWA) has effect as if
subsectior{2) of that section included a reference@ FWA 6 s power s
undersubitem(4).
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Minimum wagesSchedule 9
Continued application of WR Act provisions about minimum wa@est 3

Part 30 Continued application of WR Act provisions

about minimum wages

Division 10 General provisions

5 Continuation of Australian Fair Pay and Conditions

(1)

Note 1:

Note 2:

(2)

3)

Standard wages provisions

Division 2 (other than as provided subitem(2)) of Part7 of the WR

Act continues to apply on and after the WR Act repeal day in
accordance with this Part. That Division as it continues to apply is the
continued AFPCS wages provisions

Part7 of the WR Act contains the Australifsair Pay and Conditions Standard.

Schedulet provides for the continued application of the rest of the Standard during the
bridging period. The effect of this Division is not limited just to the bridging period

Schedule3 provides for the contired application of the rules about the interaction
between transitional instruments and the Australian Fair Pay and Conditions Standard.

The continued application of Divisighof Part7 of the WR Act has
effect subject to the following paragraphs:

(a) subsections 182(1) and (2), and Subdivisions H, I, L and M,
cease to apply when there are no longer any employees
covered by transitional APCSs (see also ifel)

(b) subsections 182(3) and (4), sectl@b and Subdivision G
cease to apply at the endtbé bridging period (see also
item 12;

(c) Subdivision D does not continue to apply at all;

(d) Subdivisions E, F, K and N cease to apply after the AFPC
has ceased to exist (see itéraf Schedulel8).

Without limiting subitem(1) (but subject talbitem(2)), each of the
following, as it was under Divisiod of Part7 of the WR Act
immediately before the WR Act repeal day, continues to exist, as a
transitional minimum wage instrumentin accordance with this Part
on and after that day:

(a) an APCSwhich continues as@ansitional APCS

(b) the rate of the standard FMW, which continues as the
transitional standard FMW

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 9Minimum wages
Part 3 Continued application of WR Act provisions about minimum wages

Note:

(c) a special FMW, which continues atransitional special
FMW;

(d) the rate of the default casual loading, which continugbeas
transitional default casual loading

APCS is short for Australian Pay and Classification Scale. FMW is short for Federal
Minimum Wage.

6 The employees who are covered by transitional minimum

(1)

(2)

Note 1:

Note 2:

wage instruments

Transitional minimum wage instmentscoveremployees as provided
in the following paragraphs:

(a) a transitional APCS covers an employee if, under
sections204 and 205 of the continued AFPCS wages
provisions, the APCS covers the employment of the
employee;

(b) the transitional standdi=MW covers an employee if, under
section194 of the continued AFPCS wages provisions, the
FMW for the employee is the standard FMW;

(c) a transitional special FMW covers an employee if, under
section194 of the continued AFPCS wages provisions, the
FMW for the employee is that special FMW;

(d) the transitional default casual loading covers an employee
who is described in subsection 185(1) of the continued
AFPCS wages provisions.

However, a transitional APCS does not cover an employee (or an
employer or an employee organisation, in relation to the employee) at a
time when the employee is a high income employee (see sg2foof

the FW Act).

Item 35 of Schedul® deals with the application of secti8g9 of the FW Act to
transitional APCSs.

Divisions 2 and 3 of this Part deal with when transitional minimum wage instruments
cease to cover employees.

7 Transitional minimum wage instruments can only be varied

or terminated in limited circumstances

D Despite anything in the continued-RCS wages provisions, a
transitional minimum wage instrument cannot be varied or terminated
(or otherwise brought to an end) except as referred to in one of the
following subitems.

132 Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090.
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Continued application of WR Act pvisions about minimum wageBart 3

2 The AFPC can exercise its wagetting powers to vary a transitional
minimum wage instrument as necessary depending on the outcome of
the AFPC6s final wage review under the
wagesetting powers take effect at the time determined by the AFPC
(which may be a time after the AFPC has ceased to exist).

Note:  Schedulel8provides for when the AFPC ceases to exist.

3 A transitional APCS can be varied in an annual wage review under the
FW Act as provided for in iterhO.

4 A transitional APCS can be varied or terminated under:

(a) tem3 of Schedulé& (which deals with variation and
termination of transitional APCSs to take account of the
PartlOA award modernisation process); or

(b) tem9 of Schedulé (which deals with variation and
termination of transitional APCSs to take account of the
enterpriseristrument modernisation process).

8 Effect of termination

If a transitional minimum wage instrument terminates, it ceases to cover
(and can never again cover) any employees.

9 No loss of accrued rights or liabilities when transitional
minimum wage instrument terminates or ceases to
cover an employee

Q) If a transitional minimum wage instrument terminates, or ceases to
cover a person, that does not affect:

(a) any right or liability that a person acquired, accrued or
incurred before the transitional mimum wage instrument
terminated or ceased to cover the person; or

(b) any investigation, legal proceeding or remedy in respect of
any such right or liability.

2 Any such investigation, legal proceeding or remedy may be instituted,
continued or enforcedsdf the transitional minimum wage instrument
had not terminated or ceased to cover the person.

Division 20 Special provisions about transitional APCSs

10 Variation of transitional APCS in annual wage reviews
under the FW Act

Fair Work (Transitional Provisions and Consequential Amendments) Bill 20090. , 2009
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Schedule 9Minimum wages
Part 3 Continued application of WR Act provisions about minimum wages

(1)

(2)

In an annual wage revieWwWA may make a determination varying a
transitional APCS.

For that purpose, Divisiod of Part2-6 of the FW Act (other than
section292) applies to a transitional APCS in the same way as it applies
to a modern award.

11 Transitional APCS ceases to cover an employee if a

modern award starts to cover the employee

A transitional APCS ceases to cover an employee when a modern award
that covers the employee comes into operation.

Division 30 Special provisions about the FMW, special

FMWs and the default casual loading

12 Cessation of coverage of transitional standard FMW etc.

1)

(2)

On the FW (safety net provisions) commencement day, the transitional
standard FMW, any transitional special FMWs and the transitional
default casual loading cease to cover any eyaple. Subsections

182(3) and (4), and sectid®5, of the continued AFPCS wages
provisions also cease to cover any employees.

On the FW (safety net provisions) commencement day, FWA is taken to
have made a national minimum wage order f{{thesitional national
minimum wage ordeyunder Par-6 of the FW Act:

(a) that:

() sets the national minimum wage at the rate that was the
transitional standard FMW immediately before that day;
and

(i) requires employers to pay employees to whom the
national mirmum wage applies (see subsection 294(3)
of the FW Act) a base rate of pay that at least equals the
national minimum wage; and

(b) if, immediately before that day, there was a transitional
special FMW for a class of employéethat:

() sets a special nahal minimum wage for that class of
employees that is the same as the transitional special
FMW immediately before that day; and

(i) requires employers to pay employees to whom that
special national minimum wage applies (see subsection
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294(4) of the FW At) a base rate of pay that at least
equals that special national minimum wage; and

(c) that:

() sets the casual loading for award/agreement free

employees at the rate that was the transitional default

casual loading immediately before that day; and
(i) requires employers to pay, to award/agreement free

employees who are casual employees, a casual loading

that at least equals the casual loading for

award/agreement free employees (as applied to the

empl oyeesd base rates

Note:  The requirement iparagraph 294(1)(b) of the FW Act that a national minimum wage

of

pay) .

order must set special national minimum wages for all award/agreement free employees

in the classes referred to in that paragraph does not apply to the transitional national

minimum wage order

3 The hours for which a rate set in the transitional national minimum
wage order is payable are the same as the hours for which the
transitional standard FMW, transitional special FMW or transitional
default casual loading (as the case requires) waued been payable

under the continued AFPCS wages provisions.
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Part 4 Universal application of minimum wages to employees

Part 40 Universal application of minimum wages to

employees

13 Base rate of pay under agreement-based transitional

(1)

(2)

3)

instrument must not be less than the modern award
rate or the national minimum wage order rate etc.

If employee is covered by a modern award that is in operation

If, on or after the FW (safety net provisions) commencement day:

(a) an agreemerthased transitional instrument applies to an
employee; and

(b) a modern award that in operation covers the employee;

the base rate of pay payable to the employee under the transitional
instrument (thenstrument ratd must not be less than the base rate of

pay that would be payable to the employee under the modern award (the

award ratg if the modern award applied to the employee.

If the instrument rate is less than the award rate, the transitional
instrument has effect in relation to the employee as if the instrument
rate were equal to the award rate.

If employee is not covered by a modern award that is in operation

If, on or after the FW (safety net provisions) commencement day:
(a) an agreemerthased transttional instrument applies to an
employee; and
(b) the employee is not covered by a modern award thatis in
operation; ad
(c) a national minimum wage order would, if the employee were

an award/ agreement free employee,

employer to pay the employee a base rate of pay (the

e mp |l oy e e 0)sthatarlehs eéquals the retional
minimum wage, or a spedinational minimum wage, set by
the order,;

the base rate of pay payable to the employee under the transitional
instrument (thenstrumentratt) must not be | ess
order rate.
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