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National model OHS laws

A Model OHS laws consists of:
T modelAct-6 Mo d e | Wor k Health and Saf

I model Regulations
I model codes of practice

A All jurisdictions must implement the model OHS laws by
end-December 2011

A Implementation requires each jurisdiction to enact or
otherwise give effect to their own laws that mirror the
model laws as far as possible having regard to the

drafting protocols in each jurisdiction
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Key structures

A Workplace Relations Ministers Council
I Approve model Act, regulations and codes

A Safe Work Australia (SWA)

I tripartite body made up of government, union and
Industry representatives

A Strategic Issues Group - OHS
I tripartite body established by SWA

\ I oversees development of model OHS laws
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OHS Harmonisation

February 2008 i COAG agrees to harmonise OHS
April 20081 6 Nat i onal Review into Model

June 2008 T COAG committed, through an intergovernmental
agreement (IGA), to harmonise OHS legislation

January 2009 - Review of OHS laws completed
May 2009 - WRMC endorse most recommendations of the Review

Model Act developed by SWA and drafted on the basis of the
WRMC decisions
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June 2008 - Intergovernmental
agreement for OHS harmonisation

A Parties commit to:

I work cooperatively to harmonise OHS regulation

through the adoption and implementation of model
OHS legislation

I OHS leqgislation will remain nationally uniform over
time
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Benefits of harmonising

A Greater clarity and simplicity for all parties

A Reduced costs for national businesses:
I Lower compliance costs

I Economies of scale in administration, training and
OHS expertise deployment

I Greater certainty and understanding of OHS laws

A Provision of consistent safety standards and
rights for all employees in the country

A Reduced government expenditure in developing

\ and administering OHS laws
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Structure of the model OHS Act

A Scope, objects and definitions

A Health and safety duties

A Incident notification

A Authorisations (registered plant, high risk work, MHFs)
A Consultation, representation and participation (issue resolution)
A Discriminatory, coercive and misleading conduct

A Workplace entry by WHS entry permit holders

A Functions and powers of the regulator and inspectors
A Securing compliance (inspectors functions powers)

A Enforcement measures

A Enforceable undertakings

\ A Review of decisions
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Objectives of the Work Health a

Safety BIll

A To protect people from work-related risks to
harm

A Provide for workplace representation,
consultation and issue resolution

A Promote OHS advice, awareness and education

A Ensure accountability

. A Ensure up-to-date and effective regulation
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Duties of care
A Person conducting a business or undertaking

A Person with management or control of a
workplace

A Upstream parties (design, manufacture, import,
supply, install/construct)

A Officers (exercise due diligence)

A Workers (reasonable care)

\ A Other persons (exercise reasonable care)
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Risk management

A The principle of risk management in the Bill

A duty imposed on a person to ensure health or safety requires the
person:

I (a) to eliminate hazards and risks to health and safety so far as
IS reasonably practicable; and

I (b)if it is not reasonably practicable to eliminate hazards and
risks to health and safety, to minimise those hazards and risks so
far as is reasonably practicable.
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Reasonably practicable

A Means was reasonably able to be done in
relation to ensuring health and safety, taking into

account and weighing up all relevant matters:

i likelihood of the hazard or risk
I degree of harm that might result from the hazard or risk

I what the person concerned knows or ought to know about the
hazard or risk and ways to eliminate or minimise risk

I availability and suitability of ways to eliminate or minimise risk
I After assessing the above 1 the cost associated with ways of

eliminating or minimising the risk T whether cost is grossly
\ disproportionate to the risk
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Parts of proposed Work, Health and Safety
Bill consistent with Queensland WHS Act

AObligations on persons cond
undertaking

A Definition of worker (although broader than QId definition
achieves the same outcome)

A Provision Improvement Notices
A Union right of entry
A Enforceable undertakings

A Inspectors powers generally consistent
\ A Discrimination Erovisions

Queensland
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Parts not consistent with
Queensland WHS Act

A No reverse onus of proof

I The onus of proving all elements of the offence,
Including whether the duty holder has adopted

reasonably practicable measures, rests with the
regulator
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Not consistent with Queensland
WHS Act (cont)

A Prosecutions

I Can be commenced within 2 years of the regulator
becoming aware of the offence; or

I Within 1 year of coronial or official inquiry.
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Not consistent with Queensland
WHS Act (cont)

A No specific provisions in the Bill relate to
principal contractors

I but covered by the duty for persons with

Omanagement or control of
I and PC provision to be included in construction
regulations

Queensland
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Not consistent with Queensland
WHS Act (cont)

A No Workplace Health and Safety Officers

I The Workplace Relations Ministers Conference
decided against including WHSOs (and an obligation
on employers to take OHS advice) in the BiIll.
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Not consistent with Queensland
WHS Act (cont)

ACorporate officers to e:

I This obligation is less stringent than the current
Queensland provision (i.e must ensure corporation
complies with the WHS Act)
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Not consistent with Queensland
WHS Act (cont)

A Excludes strata title residential bodies corporate
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Not consistent with Queensland
WHS Act (cont)

A Does not cover all volunteer associations

I s5 volunteer association means a group of volunteers
working together for one or more community
purposes where none of the volunteers, whether
alone or jointly with any other volunteers, employs
any person to carry out work for the volunteer
association.
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New features for Queensland

A Broader definition of worker

I Includes contractor or subcontractor, as well as
A Employee of a contractor or subcontractor
A Employee of labour hire company
A Outworker
A Apprentice or trainee
A Student on work experience
A Volunteer
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New features for Queensland

A Broader duties for workers (and others)

I Places an obligation on workers (and others) to

Aexercise 6reasonable cared tha
adversely affect the health and safety of other persons
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New features for Queensland

A Allows workers to cease work if exposed to
serious risk
I Codifies existing common law rights.

I Workers must notify management and can be
redeployed to other suitable duties.
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New features for Queensland

A HSRs can direct workers to cease work
I After consultation and attempt to resolve the issue.

T No need to consult if there iIs iImmediate or iImminent
hazard
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New features for Queenslan

A 3 categories of offences i

Category 1: recklessly exposes a person to risk of death or
serious injury or iliness

= $3 million corporations; $600,000 individuals;
5 years imprisonment

Category 2: serious risk of harm without recklessness
= $1.5 million corporations; $300,000 individuals

Category 3: fails to comply with OHS duty

. = $0.5 million corporations; $100,000 individuals

Queensland

Department of Justice and Attorney-General
P e y Government




Workplace Health and Safety Queensland

—
Current Qld penalties

Current maximum penalties for OHS offences in Queensland

Individual Imprisonment Corporation
Workplace Health and
Safety Act 1995
Multiple deaths $200,000 3 years $1,000,000
Offences causing death or $100,000 2 years $500,000
grievous bodily harm
Exposure to a substance $75,000 1 year $375,000
likely to cause death or
grievous bodily harm
Offences causing bodily $75,000 1 year $375,000
harm
Other offences $50,000 6 months $250,000
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New features for Queensland

A The most serious offences will be treated as
criminal matters dealt with iIn mainstream courts.
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New features for Queensland

A New provisions for consultation

I Detailed provisions for the determination of work
groups and the process for the election of health and
safety representatives.

I The number and composition of work groups to be
represented by representatives will be negotiated
between workers and the business or undertaking.
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New features for Queensland

A Issue resolution

I requires health and safety issues to be resolved in
accordance with an agreed procedure, or using the
procedure to outlined in the legislation

I provides that a representative of a party to an issue
may enter the workplace for the purpose of resolving
the issue.

I unresolved OHS issues can be referred to the

~ regulator
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Model OHS Regulations

A Stage 1: Model regulations associated with core
functions, obligations or powers, arising from the
recommendations from the national review

A e.g. WHS Representatives, WHS Committees, union
right of entry, incident notification, issue resolution

A Completed and available on Safe Work Australia website
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Model OHS Regulations

A Stage 2: Matters addressed in existing national OHS
standards

A e.g. construction work, manual tasks, noise, high risk
work 1 licensing, lead, hazardous substances,
dangerous goods, major hazard facilities, plant, confined
spaces

A Provisions drafted for confined spaces, noise,
construction induction, manual tasks, licensing
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Model OHS Regulations

A Stage 3: Matters currently included in regulations in two
thirds, or more, of the jurisdictions

A e.g. workplace generally, personal protective equipment,
fire and explosion, electricity, construction (excavation,
demolition, scaffolding), abrasive blasting
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Model OHS Regulations

A Stage 4: Matters currently included in regulations in one
or several jurisdictions

A e.g. spray painting, electroplating, foundry work,
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Steps In mode| regulaﬂoW

development

1. Identify key elements

I broad overview of the regulations against the standard (if
applicable) across the jurisdictions

2. Benchmarking

I detailed comparative table of exact wording in each piece of
regulation

3. Summary analysis

I summary of key differences in jurisdictional to assist in
obtaining policy consensus

4. Policy proposal

\ I outline of proposed policy position
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Policy proposal

A Statement of the problem

A Current national policy status

A Obijectives of regulation

A Analysis of existing regulations and codes

A Proposed regulations
A Impact analysis and implementation issues
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Policy proposal

Proposed regulations

A Outcomes-based regulation except for high
nazard matters

A Details will be in a code of practice

A Risk management process only for high hazard
activities

A Technical references (AS) will be limited




