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Overview
·The Fair Work legislation ɀa brief recap

·The new framework ɀhow is it working?

·ÔÈÅ ȬÓÉÎÇÌÅ ÎÁÔÉÏÎÁÌ ÓÙÓÔÅÍȭ

·the National Employment Standards

·award modernisation

·wage fixing

·enterprise bargaining

·the new unfair dismissal system

·Where to next?



Fair Work legislation: phase 1

·March 2008 Workplace Relations Amendment 
(Transition to Forward with Fairness) Act 2008

·individual workplace agreements phased out

·no-disadvantage test restored

·award modernisation process commenced



Fair Work legislation: phase 2

·Fair Work Act 2009

·took effect on 1 July 2009, replacing Workplace Relations 
Act 1996

·Immediate changes

·Fair Work Australia (FWA)and Fair Work Ombudsman 
(FWO) opened their doors

·new system of enterprise bargaining

·new unfair dismissal laws

·ÎÅ× ȬÇÅÎÅÒÁÌ ÐÒÏÔÅÃÔÉÏÎÓȭ ÁÇÁÉÎÓÔ 
discriminatory/wrongful treatment at work



Fair Work legislation: phase 3

·1 January 2010

·expanded coverage, thanks to State referrals of power

·ȬÓÁÆÅÔÙ ÎÅÔȭ ÐÒÏÖÉÓÉÏÎÓ ÃÏÍÍÅÎÃÅÄ

· new National Employment Standards (NES) for all national 
system employees, replacing more limited Australian Fair Pay 
and Conditions Standard

·modern awards in (partial) operation, replacing old federal 
and State awards

· AIRC officially defunct



Coverage of the Fair Work Act

·Fair Work Act now generally covers

·trading, financial and foreign corporations

· including universities ɀat least for now!

·Commonwealth agencies

·all other Territory employers

·ȬÒÅÆÅÒÒÅÄȭ ÅÍÐÌÏÙÅÒÓ

·courtesy of referrals of power from 5 States

· Intergovernmental Agreement as to process for future 
amendments

· referrals can always be withdrawn or amended



Referred employers
·Victoria ɀall employers not already within 
#ÏÍÍÏÎ×ÅÁÌÔÈȭÓ ÐÏ×ÅÒ ÔÏ ÒÅÇÕÌÁÔÅ

·NSW, Qld & SA ɀall except State public sector and 
local government employers

·but some statutory corporations remain in federal 
system

·Tasmania ɀall except State public sector



A national system?

·Not in WA!

·National system employers generally remain subject to 
State or Territory laws on

·OHS

·workers compensation

·long service leave

·training

·child labour

·discrimination



National Employment Standards

·By now, national system employers should have 
reviewed existing employment arrangements to ensure 
NES compliance

·NES apply to all national system employees, including 
executives

·no exemption where old agreements deal with matters 
covered by NES



Key new entitlements/obligations

·Right for parents of pre-school children or children 
with a disability to request flexible working 
arrangements

·Right to request extra year of (unpaid) parental leave

·"ÏÔÈ ÔÙÐÅÓ ÏÆ ÒÅÑÕÅÓÔ ÃÁÎ ÂÅ ÒÅÆÕÓÅÄ ÏÎ ȬÒÅÁÓÏÎÁÂÌÅ 
business grounds

·Refusal can only be challenged though agreed dispute 
resolution process, not in court



Key new entitlements/obligations

·Community service leave
·unpaid leave for voluntary emergency management

·leave for jury service

·Cashing out annual leave
·for employees to whom award or agreement applies, only 

if that instrument allows it

·for award/agreement free employees, can be done at any 
time by agreement

·ÅÍÐÌÏÙÅÅ ÍÕÓÔ ÁÌ×ÁÙÓ ÒÅÔÁÉÎ ÁÔ ÌÅÁÓÔ ή ×ÅÅËÓȭ ÌÅÁÖÅ



Key new entitlements/obligations

·Minimum entitlement to redundancy pay, based on 
length of service

·scale taken from 2004 federal award standards

·usual exceptions for casuals, fixed terms, etc

·service prior to 2010 counts, provided employee had 
some form of entitlement to redundancy pay as of 31 
December 2009

·Fair Work Information Statement to be given to new 
employees



The modern award system

·122 modern awards took effect on 1 January 2010, 
replacing around 1700 multi-employer awards/NAPSAs 

·But

·new instruments still being settled by FWA

·key provisions not yet operational because of transitional 
arrangements

·more than 2000 old enterprise awards still in force, at least 
until end of 2013

·referred employers previously covered by State awards 
remain subject to those instruments until 1 January 2011



The modern award system

·A modern award does not apply to employees otherwise 
covered by the award where

·an enterprise agreement applies to those employees (but 
award may influence agreement content)

·or a high earning employee (over $108,300 pa) has been 
given a formal guarantee of their remuneration

·Modern awards contain flexibility terms permitting 
individual agreements to vary effect of award on selected 
issues, provided employee is better off overall



Modern awards in higher ed

·Higher Education IndustryɀGeneral StaffɀAward 2010

·extended by FWA to cover university and student unions

·plus variation to definition of fixed term employment

· Higher Education IndustryɀGeneral StaffɀAward 2010[2010] 
FWAFB 1333

·Higher Education IndustryɀAcademic StaffɀAward 2010

·same variation to definition of fixed term employment

·but FWA refused AHEIA application to phase-in new 
casual loading of 25%

· Higher Education IndustryɀAcademic StaffɀAward 2010[2010] 
FWAFB 1326



Transitional arrangements
·Phasing schedule in General Staff Award only

·until July 2010, penalty rates and loadings in old awards 
still apply

· does this apply to overtime rates?

·phasing in of new rates may take up to a further 4 years 
(ie, until 1 July 2014)

·no reductions in take-home pay for existing employees

·-ÏÄÉÆÉÅÄ ȬÂÅÔÔÅÒ ÏÆÆ ÏÖÅÒÁÌÌ ÔÅÓÔȭ ÆÏÒ ÎÅ× ÅÎÔÅÒÐÒÉÓÅ 
agreements, requiring them to be assessed against  
awards at multiple  points



Wage fixing

·&7!ȭÓ -ÉÎÉÍÕÍ 7ÁÇÅ 0ÁÎÅÌ ÍÕÓÔ ÈÁÎÄ ÄÏ×Î ÉÔÓ ÆÉÒÓÔ 
annual wage review in time for 1 July 2010 operation

·review of all award and pay scale rates

·new National Minimum Wage Order, at least for adults

· Panel has indicated intention to defer consideration of award-
free juniors and trainees until 2011

·How much will it operate like the Fair Pay Commission?

·in terms of process?

·in terms of outcome?



Enterprise bargaining
·The new good faith bargaining requirements

·the rhetoric

·the reality (to date) ɀno alarms and no surprises

·bargaining orders mainly used to rectify obvious failures 

· but cf FSU v CBA[2010] FWA 2690 (not GFB to grant unilateral 
pay increase while refusing to put pay offer to union )

·a useful strategic weapon

·but perhaps less important in practice than the old 
ÒÅÑÕÉÒÅÍÅÎÔ ÏÆ ȬÇÅÎÕÉÎÅÌÙ ÔÒÙÉÎÇ ÔÏ ÒÅÁÃÈ ÁÇÒÅÅÍÅÎÔȭ

·3ÔÒÏÎÇ ÉÍÐÒÅÓÓÉÏÎ ÏÆ ȬÂÕÓÉÎÅÓÓ ÁÓ ÕÓÕÁÌȭ ÁÔ &7! ɀor at 
least, business as it was pre-Work Choices



Enterprise bargaining

·(ÁÒÄÌÙ Á ÃÈÁÒÔÅÒ ÆÏÒ ÕÎÉÏÎÓ ȬÔÁËÉÎÇ ÏÖÅÒȭ ×ÏÒËÐÌÁÃÅÓ

·only 10 majority support determinations in first 8 months

·only three scope orders to date

·ÎÏ ÓÉÇÎ ÏÆ ȬÌÏ×-ÐÁÉÄ ÂÁÒÇÁÉÎÉÎÇȭ ÔÁËÉÎÇ ÏÆÆ

·unions wanting to take protected industrial action still 
ÂÅÉÎÇ ÔÒÉÐÐÅÄ ÕÐ ÂÙ ÐÒÏÃÅÄÕÒÁÌ ÒÅÑÕÉÒÅÍÅÎÔÓȟ ȬÍÁÔÔÅÒÓ 
ÐÅÒÔÁÉÎÉÎÇȭ ÉÓÓÕÅȟ ÅÔÃ

·occasional union successes in bargaining are hardly a sign 
of a system in crisis!


